FARKLI HUKUK
DISIPLINLERININ
CEVRENIN
KORUNMASINA
YAKLASIMI
SEMPOZYUMU

Bildiri Ozetleri Kitabt / 19 Haziran 2026

ESKISEHIR OSMANGAZI UNIVERSITESI
HUKUK FAKULTESI




Farkli Hukuk Disiplinlerinin Cevrenin Korunmasina Yaklasimi Sempozyumu’nda sunulan bildiri
Ozetlerinden olusan bu calisma, “Cevrenin Korunmasinda Ticaret Hukukunun Roll: Tark
Hukukunda Mevcut Durumun Degerlendirilmesi ve Oneriler Gelistirilmesi” baslikli 224K038
numarali 1001 projesi kapsaminda TUBITAK tarafindan desteklenmistir. Destekleri icin TUBITAK’a
tesekkir ederiz.

Bildiri 6zetlerinde ileri siiriilen gériisler ve hukuki sorumluluk bildiri sahiplerine ait olup TUBITAK'In,
Eskisehir Osmangazi Universitesi'nin, Sempozyum Diizenleme Kurulu’nun ve editériin gorislerini
yansitmamaktadir.

Editor
Dog. Dr. Ufuk Tekin

Mizanpaj
Ar. Gor. Alperen Erdogan
Ar. Gor. Ahmet Ata

ISBN
978-625-00-4287-8

Yayim Tarihi
19 Haziran 2026



icindekiler

Avrupa Birligi Dis Ticaret Hukuku ve Cevrenin Korunmasi
Prof. Dr. ilke GOCMEN 1

Yesil Tahkimde “Cevre” Adaletine Erisimin Gliglesmesi Riski
Dog. Dr. idil TUNCER KAZANCI 5

Uluslararasi Denizcilik Orgiitii niin Dekarbonizasyon Diizenlemelerinin Denize Elverislilik
Doktrini ve Sozlesmesel Uyum Masraflarinin Dagilimina Yansimalari
Dr. Ggr. Uyesi Ceren CERIT DINDAR 11

MARPOL Rejimi Cercevesinde Otonom Deniz Araglari: Deniz Kirliliginin Onlenmesi, Tespiti ve
Temizlenmesinde Yeni Teknolojik imkanlar
Dr. Ggr. Uyesi Yunus ALHAN 17

5403 Sayili Kanun ile Yeni Tarim Arazilerinin Korunmasi ve Kullanilmasi Hakkinda Yonetmelik
Hikimleri Cergevesinde Hobi Bahgesi isletenlerin Hukuki Durumu
Dr. Ogr. Uyesi Mehmet Oguz VURALOGLU 23

Yapay Zekanin Cevresel Sorumlulugu: Sirdirilebilir Yapay Zekda Mimkin ma?
Dr. Ggr. Uyesi Deniz BAYTEMUR KOKSAL 27

Kurumsal Siirdiiriilebilirlikten isyerine: Cevrenin Korunmasina is Hukuku Perspektifinden Bir Bakis
Dr. Ogr. Uyesi istemi Ceysu DINC UTUKLER 33

Cevresel Beyanlara iliskin Reklam Kurulu Kararlarinin Tiiketicilerin Korunmasi Hukuku Bakimindan
Degerlendirilmesi
Tic. Uzm. Seyma Giilay KOC 41

Yaniltici Cevresel iddialarda Bulunmak Suretiyle Haksiz Rekabet Halinde Ceza Sorumlulugu
Dog. Dr. Eylem BAS BAYRAKTAROGLU. 47

Cevrenin Ceza Hukuku Araciligiyla Korunmasina iliskin Yeni Avrupa Konseyi Sézlesmesi’ne
Genel Bir Bakis
Dr. Ogr. Uyesi Volkan MAVIS 51




Piyasa Gozetimi ve Denetimi Faaliyetleri ile Cevresel Koruma
Dr. Ogr. Uyesi Burcu ERDING TAVIL

Cevre Etigi ve Ticaret Hukuku Arasinda Yeni Bir Paradigma: Doganin Hak Ozneligi
Dr. Ogr. Uyesi Akasya KANSU KARADAG

Sinirda Karbon Diizenleme Mekanizmasinin Tirk Vergi Hukuku Agisindan Degerlendirilmesi:

Avrupa Birligi Tliz(igi ve 7552 Sayili iklim Kanunu Cercevesinde Bir inceleme
Dr. Giilnihal CAN AVSAR

Cevre Devleti, Dekarbonizasyon ve Ticari Ozgiirligiin Sinirlar
Dr. Ogr. Uyesi Ulas KARADAG

7552 Sayili iklim Kanunu’nda Diizenlenen Emisyon Tahsisati ve Karbon Kredisinin
Anayasal Boyutlari
Dr. M. Murat ONGEL

55

59

65

69

73



swve

Avrupa Birligi Dis Ticaret Hukuku ve Cevrenin Korunmasi
European Union External Trade Law and Environmental Protection

Prof. Dr. ilke GOCMEN (*)

OZET

Avrupa Birligi (AB) dis ticaret hukuku (AB terminolojisinde ortak ticaret politikasi), giderek,
cevrenin korunmasini gozeten bir alan héaline gelmektedir. Bunun c¢evrenin korunmasi
bakimindan tasidigi 6nem, hem hukuki hem de ekonomik gerekcelerle ortaya konulabilir. Bir
taraftan, ortak ticaret politikasi, AB’nin miinhasir yetkisi kapsaminda yer almakta olup?, bu
alanda “... yalnizca Birlik yasama faaliyetinde bulunabilir ve hukuken baglayici tasarruflar
kabul edebilir”2. Diger taraftan, AB, i¢c pazari® ve ortak ticaret politikasi* sayesinde “kiiresel
ticaret sahnesinin en biiyiik oyuncusu” olarak nitelendirilmektedir®. Bu cercevede, bu teblig,
AB’nin dis ticaret hukukuna cevrenin korunmasini neden ve nasil dahil ettigi sorularini
incelemeyi amaclamaktadir.

AB, dis ticaret hukukuna ¢evrenin korunmasini dahil etmektedir, ¢linkli bu yonde bir anayasal
gorev altindadir. Nitekim, entegrasyon ilkesi olarak anildig1 lzere: “6zellikle strdirilebilir
kalkinmanin tesvik edilmesi amaciyla, ¢evrenin korunmasi gereklilikleri, Birligin politikalarinin
ve etkinliklerinin belirlenmesine ve uygulanmasina entegre edilmelidir”®. Ayrica, Avrupa Birligi
Adalet Divaninin AB — Singapur Serbest Ticaret Anlasmasi’na iliskin Gériisii uyarinca: “

sirdirtlebilir kalkinma hedefi [AB’nin ortak ticaret politikasinin] ayrilmaz bir parcasini

* Ankara Universitesi Hukuk Fakdiltesi, Avrupa Birligi Hukuku Anabilim Dal Ogretim Uyesi, igocmen@ankara.edu.tr,
ORCID: 0000-0002-6076-1368.

isbu teblig, Georg Forster Research Fellowship for Sustainable Development (2023-2024) cergevesinde Saarland
Universitesi Avrupa Enstitiisii’'nde yirittigiim proje (dolayisiyla ileride yayinlanacak kitap galismam) kapsaminda
degerlendirilebilir. Bu nedenle, Alexander von Humboldt Foundation’a destekleri igin tesekkir ederim.

Ankara University Law Faculty, Department of European Union Law.

This paper may be considered within the framework of the project | conducted at the Europa-Institut of Saarland
University under the Georg Forster Research Fellowship for Sustainable Development (2023-2024) (and thus as
part of my forthcoming book). | therefore thank the Alexander von Humboldt Foundation for its support.

1 ABIHA md. 3(1/e).

2 ABIHA md. 2(1).

3 ABIHA md. 26(2).

4 ABIHA md. 206 ve 207.
Shttps://policy.trade.ec.europa.eu/eu-trade-relationships-country-and-region/eu-position-world-trade_en.

6 ABIHA md. 11.

v



I. Gé¢cmen
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olusturmaktadir”’. Bu cercevede, cevrenin korunmasini dikkate almak, AB’nin dis ticaret
hukukunu da kapsayan, bir anayasal gérev olusturmaktadir.

AB, dis ticaret hukukuna cevrenin korunmasini ana hatlariyla tek tarafli ve iki tarafli olmak
Uzere iki dUzlemde dahil etmektedir. Tek tarafli diizlemde, AB'nin Genellestirilmis Tercihler
Sistemi (GSP), cevrenin korunmasini giderek daha fazla dikkate almaktadir. AB, GSP araciligiyla
¢ kategori cercevesinde, gelismekte olan llkeler menseli Grlinlere tercihli tarife uygulamasi
saglamaktadir: (i) EBA (Silah Haric Her Sey), (ii) Standart GSP ve (iii) GSP +2. Negatif kosulluluk
kapsaminda, 2027 yili itibariyla belirli ¢cevre ve iklim sozlesmelerinin ilkelerinin ciddi ve
sistematik bicimde ihlal edilmesi halinde, AB, yararlanici (lkelere taninan tercihli tarife
uygulamasini askiya alabilecektir®. Pozitif kosulluluk kapsaminda ise, GSP+ kategorisinden
yararlanan Ulkelerin 6rnegin belirli cevre ve iklim s6zlesmelerini onaylamamalari veya etkili
bicimde uygulamamalari durumunda, AB, bu (lkelere saglanan tercihli tarife uygulamasini
askiya alabilmektedir?®.

iki tarafli diizlemde, AB’nin Yeni Nesil Serbest Ticaret Anlasmalari (YNSTA’lar), cevrenin
korunmasini da kapsayacak sekilde Ticaret ve Sirdirilebilir Kalkinma (TSK) bolimleri
icermektedir. Bu boélimler, icerik bakimindan farkhlik gbsterebilmekle birlikte biiyik 6lctide
ortak unsurlar barindirmakta ve genellikle t¢ baslik altinda toplanmaktadir: (i) taahhtler, (ii)
uygulama (izleme) ve (iii) uygulatma. Taahhitler bakimindan, baslica; (i) uluslararasi cevre
koruma anlasmalarini onaylamak icin caba gostermek, (ii) onaylanan anlasmalari etkili
bicimde uygulamak, (iii) cevre ile ilgili uluslararasi temel standartlari veya prensipleri tesvik
etmek ve (iv) ulusal diizeyde c¢evre koruma seviyelerinin dismesini 6nlemek yodniinde
yukimluliukler getirilmektedir'. Uygulama (izleme) boyutunda, érnegin Yerel Danisma
Gruplari, cevre oOrgltlerini de iceren sivil toplum temsilcilerinden olusmakta ve TSK
béliimlerinin uygulanmasina iliskin tavsiyelerde bulunmaktadir!?. Uygulatma bakimindan ise,
ana hatlariyla, bir panel baglayici olmayan raporlar sunmakta ve ticari yaptirimlara basvurma
imkani ise kural olarak dislanmaktadir®3.

Sonug olarak, AB, dis ticaret hukukunu bir kaldira¢ olarak kullanarak, anayasal gorevi
cercevesinde, cevrenin korunmasini géozetmektedir. Bununla birlikte, bu alanda daha etkili
hukuki aracglara yonelik arayis da sirmektedir.

70-2/15 (Court of Justice) Free Trade Agreement between the European Union and the Republic of Singapore
[2017] ECLI:EU:C:2017:376, para 147.

8 978/2012 sayih Tuiziik md. 2(1).

9 COM/2021/579 final md. 19(1).

10 978/2012 sayili Thzik md. 15.

11 Qrnek olarak bkz. AB — Kanada Anlasmasi md. 23.3, 23.4, 24.4. ([2017] OJ L 11/23) ve AB - Birlesik Krallik
Anlasmasi md. 393(1) ([2021] OJ L 149/10).

12 Ornek olarak bkz. AB — Kanada Anlasmasi md. 24.13(5).

13 Ornek olarak bkz. AB — Kanada Anlasmasi md. 24.15 ve 24.16.
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Farkli Hukuk Disiplinlerinin Cevrenin Korunmasina Yaklasimi Sempozyumu

Anahtar Kelimeler: Avrupa Birligi Ortak Ticaret Politikasi, Genellestirilmis Tercihler Sistemi,
Yeni Nesil Serbest Ticaret Anlasmalari, Ticaret ve Surdurilebilir Kalkinma Bolimleri, Cevrenin
Korunmasi.

ABSTRACT

European Union (EU) external trade law (referred to in EU terminology as the common
commercial policy) has increasingly been becoming an area that takes environmental
protection into account. The importance of this development for environmental protection
can be demonstrated on both legal and economic grounds. On the one hand, the common
commercial policy falls within the exclusive competence of the EU*, meaning that in this field
“... only the Union may legislate and adopt legally binding acts”*. On the other hand, the EU,
by virtue of its internal market!® and common commercial policy?’, is characterised as “the
largest player in the global trading arena”!®. Against this background, this paper aims to
examine why and how the EU incorporates environmental protection into its external trade
law.

The EU incorporates environmental protection into its external trade law because it is under
a constitutional task to do so. As referred to as the integration principle: “in particular with a
view to promoting sustainable development, environmental protection requirements must
be integrated into the definition and implementation of the Union’s policies and activities”®.
Furthermore, according to the Opinion of the Court of Justice of the European Union on the
EU —Singapore Free Trade Agreement: “... the objective of sustainable development forms an
integral part of [the EU’s common commercial policy]”?°. In this context, taking environmental
protection into account constitutes a constitutional task that also covers the EU’s external
trade law.

The EU incorporates environmental protection into its external trade law, broadly, at two
levels: unilateral and bilateral. At the unilateral level, the EU’s Generalised Scheme of
Preferences (GSP) increasingly takes environmental protection into account. Through the GSP,
the EU grants preferential tariff treatment to products originating in developing countries
under three categories: (i) EBA (Everything But Arms), (i) Standard GSP, and (iii) GSP+2%. Under
what is referred to as negative conditionality, as of 2027, where the principles of certain

14 Article 3(1/e) of TFEU.
15 Article 2(1) of TFEU.
16 Article 26(2) of TFEU.
17 Articles 206 and 207 of TFEU.
18 <https://policy.trade.ec.europa.eu/eu-trade-relationships-country-and-region/eu-position-world-trade_en>
19 Article 11 of TFEU.
20 0-2/15 (Court of Justice) Free Trade Agreement between the European Union and the Republic of Singapore
[2017] ECLI:EU:C:2017:376, para 147.
21 Article 2(1) of Regulation No 978/2012.
S )
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environmental and climate conventions are seriously and systematically violated, the EU may
suspend the preferential tariff treatment granted to a beneficiary country?2. Under what is
referred to as positive conditionality, in the context of the GSP+ category, where for example
beneficiary countries fail to ratify certain environmental and climate conventions or to
implement them effectively, the EU may suspend the preferential tariff treatment granted to
those countries?.

At the bilateral level, the EU’s New Generation Free Trade Agreements (NGFTAs) include Trade
and Sustainable Development (TSD) chapters that also cover environmental protection.
Although these chapters may differ in content, they largely share common elements and are
generally structured under three headings: (i) commitments, (i) implementation
(monitoring), and (iii) enforcement. With regard to commitments, they broadly include
obligations to: (i) make efforts to ratify international environmental agreements, (ii)
effectively implement ratified agreements, (iii) promote international core environmental
standards or principles, and (iv) prevent the lowering of levels of environmental protection at
the domestic level 2*. As regards implementation (monitoring), for instance, Domestic
Advisory Groups, composed of civil society representatives including environmental
organisations, are tasked with providing recommendations on the implementation of TSD
chapters®. As regards enforcement, broadly speaking, a panel issues non-binding reports, and
the possibility of resorting to trade sanctions is, as a rule, excluded?®.

In conclusion, the EU uses its external trade law as a lever to promote environmental
protection in line with its constitutional obligation. Nevertheless, the search for more
effective legal instruments in this field continues.

Keywords: European Union Common Commercial Policy, Generalised Scheme of Preferences,
New Generation Free Trade Agreements, Trade and Sustainable Development Chapters,
Environmental Protection.

22 Article 19(1) of COM/2021/579 final.

23 Article 15 of Regulation No 978/2012.

24 For instance see Articles 23.3, 23.4, 24.4 of EU — Canada Agreement ([2017] OJ L 11/23) and Articles 393(1) of
EU — United Kingdom Agreement ([2021] OJ L 149/10).

25 For instance see Article 24.13(5) of EU — Canada Agreement.

26 For instance see Articles 24.15 ve 24.16 of EU — Canada Agreement.
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Yesil Tahkimde “Cevre” Adaletine Erisimin Giliglesmesi Riski

The Risk of Restricting Access to “Environmental” Justice in Green
Arbitration

Dog. Dr. idil Tuncer Kazanci (*)

OZET

Yesil tahkim, 6zellikle COVID-19 sonrasi hizlanan dijital donlsiim neticesinde, yargilama
sireclerinde cevre dostu uygulamalarin yayginlasmasi ile ortaya cikan bir kavram olarak
tanimlanabilir 27 . Yesil tahkim daha ziyade maliyeti azaltici, cevre dostu yargilama
uygulamalarini tesvik edici bir cercevede ortaya cikmissa da (sekli/usdli yesil tahkim),
surdirilebilir kalkinma ve cevre/iklim uyusmazlklari bakimindan maddi yesil tahkim,
tahkimin c¢evre adaletine ve adalete erisim hakkina ne ol¢clide hizmet ettigine
odaklanmaktadir?®. Biz de calismamizda yesil tahkim kavramini éncelikle sekli anlamda ele
aldiktan sonra, cevre uyusmazliklarinin tahkim ile ¢éziimiinde cevre adaletine erisimin
glcliklerine ve bu glicliiklerin asilmasi icin 6ngorilen diizenlemelere deginecegiz.

Dijital donlistmin sagladigl imkanlar ile kagit kullanilmadan yapilan yargilamalar ve uzaktan
durusma yapilabilmesi, yesil tahkimin odaklandigl cevre dostu yargilama yaninda, tahkim
yargilamasi maliyetlerini azaltarak, tahkimin yayginlastiriimasi yoluyla adalete erisimi de
kolaylastirmaktadir. Nitekim Uluslararasi Ticaret Odasi (ICC)'nin 2021 yilinda yayinlanan
Tahkim Kurallari’'nda durusmalarin video-konferans, telefon veya diger uygun iletisim araclari

* Eskisehir Osmangazi Universitesi Hukuk Fakiiltesi, Medeni Usul ve icra iflas Hukuku Anabilim Dal Ogretim Uyesi,
idil.tuncerkazanci@ogu.edu.tr, ORCID: 0000-0002-6285-5958.
Eskisehir Osmangazi University Law Faculty, Department of Civil Procedure Law.
27 Bu konuda bkz. Young, K. M./Ivers, J. A./Schroeder, K.: The Impact of COVID-19 on International Arbitration
Procedure, The Impact of COVID on International Disputes (Ed. Lalani, S./Shapiro, S. G.), Leiden/Boston 2023, s.
86; Panjwani, P.: The Impact of the COVID-19 Pandemic on International Arbitration Practices: Greener
Arbitrations with Reduced Due Process Paranoia?, The Impact of COVID on International Disputes (Ed. Lalani,
S./Shapiro, S. G.), Leiden/Boston 2023, s. 29; Strong, S. I.: Green Arbitration and Artificial Intelligence: Mutually
Supportive or Mutually Exclusive? The Question of Deepfakes, Emory Legal Studies Research Paper, 06.03.2026, s.
3. Uluslararasi tahkimlerin gevre Uzerindeki etkisini azaltmayi amaglayan bir girisim olan “Daha Cevreci Tahkim
Kampanyasi”, tahkim camiasinin karbon ayak izini 6nemli 6lglide azaltmak amaciyla 2019 yilinda uluslararasi
tahkim hakemi Lucy Greenwood tarafindan baglatilmistir. Bkz. The Campaign for Greener Arbitrations,
https://www.greenerarbitrations.com/, Son Erisim: 01.06.2026.
28 |CC’'nin Tahkim ve Alternatif Uyusmazhk Cozimi Komisyonu, 2019 ICC Raporu’nda iklim degisikligiyle ilgili
uyusmazliklar “iklim degisikliginin veya iklim degisikligi politikalarinin, BM iklim Degisikligi Cerceve Sdzlesmesi’nin
(UNFCCC) ve Paris Anlagsmasi’nin etkisinden kaynaklanan veya bunlarla baglantili her tirli uyusmazhk” olarak
tanimlamaktadir.
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ile gerceklestirilebilecegi diizenlenmistir?®. Uluslararasi Ticari Tahkim Konseyi’nin 2022 tarihli
10 numarali raporunda da tahkimde video-konferans yoluyla durusma yapilmasinin, belli
kosullarin saglanmasi durumunda adalete erisimi kisitlamayacag ifade edilmistir3®. Bu
bakimdan sekli anlamda yesil tahkimin adalete erisim bakimindan bir engel olusturmadigi
soylenebilir.

Yesil tahkim, cevre/iklim adaleti cercevesinde gerek ulusal gerekse uluslararasi uyusmazliklar
bakimindan, yatirrm ve ticaret hukukuna entegre edilmesi gereken bir kavramdir. Konu
bakimindan cevre adaletini ilgilendiren ve yatirimci-devlet ya da birey-yatirrmci arasinda
dogabilecek uyusmazliklarda, yesil tahkimin maddi boyutu ortaya c¢ikmaktadir. Maddi
anlamda yesil tahkimde ele alinabilecek ilk mesele, cevre zararindan etkilenenlerin, bu zarara
sebebiyet veren sirkete tahkim yoluyla basvurabilmesidir. Uluslararasi ticari tahkimin
esnekligi, iklim degisikliginin ve buna bagli olarak ¢cevre adaletinin sinir asan yapisina uyum
saglayabilmektedir. Tahkimde ¢evre konusunda uzman tarafsiz bir hakem sec¢ebilme imkani
da tahkimi, geleneksel mahkeme yargisina gére daha avantajli bir noktaya tasimaktadir. Sivil
toplum kuruluslari ve yerel topluluklarin cevre uyusmazliklarinda tahkime erisiminin
saglanmasi halinde tahkimin ¢cevre adaletinde mahkeme yargilamasinin bir alternatifi olarak
one cikabilmesi mimkindir. Bununla birlikte, gizlilik gibi tahkimin olumlu 6zelliklerinden
bazilar, iklim adaletinin saglanmasi éniinde dnemli engeller olusturmaktadir®..

Tahkim yargilamasina hakim olan gizlilik prensibi, cevre adaletine kamusal erisim bakimindan
onem taslyan seffaflik ilkesi bakimindan degerlendirilmelidir. 1992 tarihli Birlesmis Milletler
Rio Cevre ve Gelisim Deklarasyonu’nun 10. Prensibinde g¢evre sorunlarinin, ilgili diizeyde tiim
vatandaslarin katilimiyla en iyi sekilde ele alinacagi belirtilmistir. Devletler, bilgileri genis capta
erisime acarak halki bilinglendirmeli, onlarin slirece katilimini kolaylastirmali ve tesvik
etmelidir. Bu sekilde devletler halkin tazminat da dahil olmak Gzere, adli ve idari islemlere
etkin erisimini saglamalidir®2. Bu bakimdan tahkimin temel ilkelerinden olan gizlilik, cevre
adaleti s6z konusu oldugunda esnetilmelidir. Bu yénde UNCITRAL Tahkim Kurallar’'nda da
dizenlemeye gidilmistir. 1 Nisan 2014 tarihli UNCITRAL Anlasma Temelli Yatirimci-Devlet
Tahkiminde Seffaflik Kurallari (m. 1/3, 4) uyarinca kamu yararinin bulundugu héllerde tahkim
heyeti, yatirimci-devlet arasindaki tahkim siiresince seffaflik kurallarini uygulayabilir®.

29 Bkz. ICC Arbitration Rules, 2021, Appendix IV, Article 2, https://iccwbo.org/dispute-resolution/dispute-
resolution-services/arbitration/rules-procedure/2021-arbitration-rules/#block-accordion-26, Son Erigim:
01.06.2026.

30 de Oliveira, L. V. P.: Access to Justice and the Right to a Hearing in Arbitration, Does A Right To A Physical Hearing
Exist In International Arbitration? The ICCA Reports No. 10, The Hague 2022, s. 65.

31 Bjzikova, L.: On Route to Climate Justice: The Greta Effect on International Commercial Arbitration, Journal of
International Arbitration 2022, C. 39, S. 1, s. 80 vd.

32 United Nations: Rio Declaration on Environment and Development, 1992, Principle 10.
Bkz. https://icsid.worldbank.org/sites/default/files/parties_publications/C8394/Respondent%27s%20documents
/RL%20-%20Legal%20Authorities/RL-0150-ENG%201992-06-13.pdf., Son Erisim: 01.06.2026.

33 UNCITRAL: Rules on Transparency in Treaty-based Investor-State Arbitration, 2014. Bkz.
https://uncitral.un.org/en/texts/arbitration/contractualtexts/transparency, Son Erisim: 01.06.2026.
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Bir diger sorun ise yatirm tahkimi kapsaminda yatirrmci ile devlet arasinda c¢ikan
uyusmazliklarda, yatirim yoluyla kalkinma karsisinda kamunun ve devletlerin “cevre hakkini
koruma hakki” seklinde somutlasan catismadir. Ogretide regulatory chill (diizenleme felci)
olarak adlandirilan durumda yesil enerjiyi tesvik eden ve bu konuda siki diizenlemeler getiren
devletlerin, yabanci yatirimcilarla yasadiklari uyusmazliklarda ¢ok yiksek miktarda tazminat
odeme yuki altina girdigi ve bu sebeple devletlerin kamu sagligl ve temiz ¢cevre adina hukuki
diizenleme yapma yetkisinin fel¢ edildigi (requlatory chill)** ve yerel halklarin iklim adaletine
erisiminin engellendigi ifade edilmektedir. Burada adalete erisim hakki, kamusal diizeyde ele
alinmalidir. S6z konusu engeli asmak icin yesil tahkim silireclerinde seffafligin artirilmasi ve
yerel halk/cevre orgltlerinin Amicus Curiae (gbris sunan Uclincl kisi) olarak stirece dahil
edilmesi s6z konusu olabilir®.

Anahtar Kelimeler: Yesil Tahkim, Adalete Erisim, Amicus Curiae, Video-Konferans Yoluyla
Durusma, Cevre Adaleti.

ABSTRACT

Green arbitration can be defined as a concept that has emerged through the proliferation of
environmentally friendly practices in adjudicatory processes, driven particularly by the digital
transformation accelerated by the post-COVID-19 era®. Although green arbitration initially
arose within a framework that encourages cost-reducing and eco-friendly procedural
practices (procedural green arbitration), substantive green arbitration—in the context of
sustainable development and environmental disputes—focuses on the extent to which the
arbitration mechanism serves environmental justice and the right of access to justice®’. In this

34 Tienhaara, K.: Regulatory Chill in a Warming World: The Threat to Climate Policy Posed by Investor-State Dispute
Settlement, Transnational Environmental Law 2018, C. 7, S. 2, s. 233.

35 Galaviz Lizarraga, C.: Submission of Amici Briefs in Arbitration Related to Environmental Concerns: Developing
a Better Framework for Their Consideration Under ICSID Rule 37(2), Northwestern Journal of International Law &
Business 2023, C. 43, S. 2, s. 224, 226 vd.; Gomez, K. F.: Rethinking the Role of Amicus Curiae in International
Investment Arbitration: How to Draw the Line Favorably for the Public Interest, Fordham International Law Journal
2012, C. 35, S. 2, s. 543 vd.; yatinim tahkiminde amicus curiae bakimindan bazi sinirlama onerileri igin bkz. Gomez,
s. 562.

36 See Young, K. M./lvers, J. A./Schroeder, K.: The Impact of COVID-19 on International Arbitration Procedure, The
Impact of COVID on International Disputes (Ed. Lalani, S./Shapiro, S. G.), Leiden/Boston 2023, p. 86; Panjwani, P.:
The Impact of the COVID-19 Pandemic on International Arbitration Practices: Greener Arbitrations with Reduced
Due Process Paranoia?, The Impact of COVID on International Disputes (Ed. Lalani, S./Shapiro, S. G.), Leiden/Boston
2023, p. 29; Strong, S. |.: Green Arbitration and Artificial Intelligence: Mutually Supportive or Mutually Exclusive?
The Question of Deepfakes, Emory Legal Studies Research Paper, 06.03.2026, p. 3. The “Greener Arbitration
Campaign,” an initiative aimed at reducing the environmental impact of international arbitration, was launched in
2019 by international arbitrator Lucy Greenwood with the goal of significantly reducing the arbitration
community’s carbon footprint. See The Campaign for Greener Arbitrations,
https://www.greenerarbitrations.com/, Last Accessed: 01.06.2026.

37 The ICC Commission on Arbitration and Alternative Dispute Resolution, in the 2019 ICC Report, defines climate
change-related disputes as “any dispute arising from or related to the effects of climate change or climate change
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study, the concept of green arbitration will first be addressed from a procedural perspective;
subsequently, the difficulties encountered in accessing environmental justice during the
resolution of environmental disputes through arbitration, along with the contemporary
regulations envisaged to overcome these hurdles, will be discussed.

The opportunities provided by digital transformation, such as paperless proceedings and
remote hearings, not only offer an eco-friendly framework but also facilitate access to justice
and contribute to the expansion of arbitration by reducing overall costs. Indeed, the
Arbitration Rules of the International Council for Commercial Arbitration (ICCA) published in
2021 stipulate that hearings may be conducted via video-conference, telephone, or other
appropriate means of communication®. Furthermore, Report No. 10 of the International
Chamber of Commerce (ICC), dated 2022, underscores that conducting hearings via video-
conference in arbitration does not restrict access to justice, provided that certain conditions
are met3°. From this perspective, it can be argued that procedural green arbitration does not
constitute a barrier to accessing justice.

Green arbitration is a concept that must be integrated into investment and trade law, both in
the context of national and international disputes, within the framework of environmental
and climate justice. In terms of subject matter, the material dimension of green arbitration
comes to the fore in disputes concerning environmental justice that may arise between
investors and states or between individuals and states. The first issue that can be addressed
in green arbitration in a material sense is the ability of those affected by environmental
damage to seek redress through arbitration against the company responsible for such
damage. In particular, the flexibility of international commercial arbitration allows it to adapt
to the cross-border nature of climate change and, consequently, environmental justice. The
ability to select a neutral arbitrator with expertise in environmental matters positions
arbitration as a more advantageous alternative compared to traditional court proceedings.
However, certain positive features of arbitration, such as confidentiality, pose significant
obstacles to achieving climate justice. Therefore, if civil society organizations and local
communities are granted access to arbitration in environmental disputes, arbitration could
emerge as a viable alternative to court proceedings in the context of environmental justice*.

The core principle of "confidentiality" governing arbitral proceedings must be re-evaluated in
light of the principle of "transparency,"” which is of vital importance for public access to

policies, the United Nations Framework Convention on Climate Change (UNFCCC), and the Paris Agreement.” See
ICC Commission on Arbitration and ADR: Resolving Climate Change Related Disputes through Arbitration and ADR,
Paris 2019, p. 8.

38 |CC Arbitration Rules, 2021, Appendix IV, Article 2. See https://iccwbo.org/dispute-resolution/dispute-
resolution-services/arbitration/rules-procedure/2021-arbitration-rules/#block-accordion-26, Last  Accessed:
01.06.2026.

39 de Oliveira, L. V. P.: Access to Justice and the Right to a Hearing in Arbitration, Does A Right To A Physical Hearing
Exist In International Arbitration? The ICCA Reports No. 10, The Hague 2022, p. 65.

40 Bjzikova, L.: On Route to Climate Justice: The Greta Effect on International Commercial Arbitration, Journal of
International Arbitration 2022, Vol. 39, I. 1, p. 80 ff.
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environmental justice. Principle 10 of the 1992 United Nations Rio Declaration on
Environment and Development states that environmental issues are best handled with the
participation of all concerned citizens at the relevant level. States should facilitate and
encourage public awareness and participation by making environmental information widely
available. Accordingly, effective access to judicial and administrative proceedings, including
redress and remedy, should be provided to the public*!. In this regard, confidentiality—one
of the traditional pillars of arbitration—must be relaxed when environmental justice is at
stake. Indeed, significant steps have been taken within the UNCITRAL Arbitration Rules in this
direction. Pursuant to the UNCITRAL Rules on Transparency in Treaty-based Investor-State
Arbitration dated April 1, 2014 (Art. 1/3, 4), the arbitral tribunal may apply transparency rules
during the investor-state arbitration process when public interest is present*?.

Another significant issue is the conflict arising in investment arbitration between the investor
and the host state, manifesting as the tension between development through investment and
the public’s/states' "right to protect the environment." In doctrine, this situation is referred
to as regulatory chill, where states that incentivize green energy and introduce stringent
environmental regulations face the risk of paying exorbitant compensation in disputes with
foreign investors. This risk paralyzes the states' sovereign authority to enact legal regulations
in the interest of public health and a clean environment (regulatory chill), thereby obstructing
local populations' access to climate justice®. At this juncture, the right of access to justice
must be addressed at a public level. Overcoming this barrier requires increasing transparency
in green arbitration processes and involving local populations and environmental
organizations as amicus curiae, which represents a minimum requirement for access to social
justice®,

Keywords: Green Arbitration, Access to Justice, Amicus Curiae, Video-Conferencing,
Environmental Justice, Regulatory Chill.

41 United Nations: Rio Declaration on Environment and Development, 1992, Principle 10. See
https://icsid.worldbank.org/sites/default/files/parties_publications/C8394/Respondent%27s%20documents/RL
%20-%20Legal%20Authorities/RL-0150-ENG%201992-06-13.pdf, Last Accessed: 01.06.2026.
42 UNCITRAL: Rules on Transparency in Treaty-based Investor-State Arbitration, 2014. See
https://uncitral.un.org/en/texts/arbitration/contractualtexts/transparency, Last Accessed: 01.06.2026.
43 Tienhaara, K.: Regulatory Chill in a Warming World: The Threat to Climate Policy Posed by Investor-State Dispute
Settlement, Transnational Environmental Law 2018, Vol. 7, I. 2, p. 233.
44 Galaviz Lizarraga, C.: Submission of Amici Briefs in Arbitration Related to Environmental Concerns: Developing
a Better Framework for Their Consideration Under ICSID Rule 37(2), Northwestern Journal of International Law &
Business 2023, Vol. 43, I. 2, p. 224, 226 ff.; Gomez, K. F.: Rethinking the Role of Amicus Curiae in International
Investment Arbitration: How to Draw the Line Favorably for the Public Interest, Fordham International Law Journal
2012, Vol. 35, I. 2, p. 543 ff.; regarding proposals for certain restrictions on amicus curiae in investment arbitration,
see Gomez, p. 562.
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Uluslararasi Denizcilik Orgiitii’niin Dekarbonizasyon
Diizenlemelerinin Denize Elverislilik Doktrini ve S6zlesmesel Uyum
Masraflarinin Dagilimina Yansimalari

Implications of International Maritime Organization Decarbonization
Regulations on the Doctrine of Seaworthiness and Contractual
Allocation of Compliance Costs

Dr. Ogr. Uyesi Ceren Cerit Dindar (*)

OZET

Birlesmis Milletler’in 193 (iye devleti, 2015 Eylil ayinda, 17 Surdirilebilir Kalkinma Hedefi’ni
iceren 2030 Sirdurilebilir Kalkinma Glindemi’ni oybirligiyle kabul etmislerdir. Strdurulebilir
kalkinma hedeflerinin en 6nemlilerinden biri olan 13. hedef, iklim degisikligi ve bunun
etkileriyle miicadele etmek icin acil dnlemler almayi amaglamaktadir. Bu gelismenin akabinde
ise 2016 yilinda Birlesmis Milletler iklim Degisikligi Cerceve Soézlesmesine iliskin Paris
Anlasmasi yurdrlige girmistir. Paris Anlasmasi’nin temel amaci, bu ylzyilda kiiresel sicaklik
artisini sanayi devrimi oncesi seviyelere goére 2 santigrat derecenin oldukga altinda tutarak
iklim degisikligi tehdidine karsi kiiresel micadeleyi gliclendirmek ve sicaklik artisini 1,5
santigrat dereceyle sinirlamak i¢in cabalari sirdiirmek olarak belirlenmistir.

Kiresel ticaretin bilylk bir ¢ogunlugunun deniz yoluyla gerceklestirilmesi nedeniyle,
uluslararasi deniz tasimaciligl, kiiresel sera gazi emisyonlarinin 6nemli ve giderek artan bir
kismini olusturmaktadir. Bu durum, denizcilik sektoriini iklim degisikligiyle kiiresel
miicadelede kritik bir odak noktasi haline getirmektedir. Baska bir deyisle, Paris Anlasmasi’nda
belirlenen sicaklik sinirlarina ulasmak ve sirdirilebilir kalkinma hedefi 13’Gn amacglarina
hizmet etmek icin, deniz tasimaciliginin karbon ayak izinin ele alinmasi 6nemli bir aciliyet teskil
etmektedir. Ancak bu modern iklim miicadelesi gerekliligi, deniz ¢cevre hukukunun tarihsel
temellerinden kokli bir donlsiim gerektirmektedir. Tarihsel olarak, gemilerin neden oldugu
petrol sizintisi gibi cevreye yonelik zararlarin diizenlenmesi, yerel deniz kirliliginin dnlenmesi
ile iliskilendirilmis ve acil zararlari onlemek Uzere tasarlanmis insaat ve glivenlik
standartlarinin, bayrak devleti ve liman devleti tarafindan teknik olarak uygulanmasi yoluyla
yonetilmistir. Uluslararasi deniz tasimaciligini kiiresel iklim hedefleriyle uyumlu hale getirme
gerekliligi ise, denizcilikte karbonsuzlasma adimini tetiklemistir. Bu durum ise geleneksel
anlayisi kokten genisletmektedir. Nitekim yerel kirliligin aksine, gemilerden kaynaklanan sera

* Ankara Yildirnm Beyazit Universitesi Hukuk Fakiiltesi, Deniz Hukuku Anabilim Dali Ogretim Uyesi; DEHUKAM
Uzman Arastirmaci, cerenceritdindar@aybu.edu.tr, ORCID: 0000-0001-8309-3190.
Ankara Yildirim Beyazit University Law Faculty, Department of Maritime Law; DEHUKAM Senior Researcher.
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gazl emisyonlari ayni derecede gozle gorilir ve anlik bir zarar yaratmamaktadir. Aksine, bu
kirlilik, birikimli ve kiresel bir iklim krizine katkida bulunmaktadir. Sonug olarak, modern
karbon uyumlulugu farkh bir hukuki yaklasim gerektirmekte ve deniz ticaret hukukunu, kendi
icinde kapali, ticarete dayali bir hukuk rejiminden ise kamu cevre standartlarinin 6zel ticari
faaliyetlere dogrudan miuidahale ettigi, siki bir sekilde diizenlenmis bir sisteme
donustirmektedir.

Bu noktada, Uluslararasi Denizcilik Orgiitii, sektériin diizenleyici kurumu olarak, bu normatif
donidsimi kurumsallastirmada baslica kiresel aktor rolind Gstlenmis ve kiiresel 1sinmaya
neden olan sera gazi emisyonlarini azaltmaya yonelik 2015 Paris Anlasmasi ile uyumlu olarak,
surdardlebilir kalkinma hedefi 13’0 (iklim degisikligi ve etkileriyle micadele i¢cin acil 6nlemler
almak) destekleme taahhiidiinde bulunmustur. Uluslararasi Denizcilik Orgiitii’'niin 2018 tarihli
“llk Sera Gazi Stratejisi”nde belirlenen hedeflerden biri, uluslararasi deniz tasimaciligi
sektoériniin ortalama karbon yogunlugunu 2030 yilina kadar 2008 seviyesine gbre en az %40
oraninda azaltmaktir. Bu hedefe ulasmak, baska bir deyisle karbon yogunlugunu azaltmak
amaciyla, Temmuz 2021’de diizenlenen Uluslararasi Denizcilik Orgiiti’niin 76. Deniz Cevresi
Koruma Komitesi toplantisinda Uyeler, Mevcut Gemi Enerji Verimliligi Endeksi (EEXI) ve
Karbon Yogunlulugu Gostergesi (Cll) adh iki yeni standardi uygulamaya koymayi kararlastirmis
ve bu onlemler de 1 Ocak 2023 tarihinden itibaren yirirlige girmistir. Bu Onlemler,
uluslararasi bir antlasma olan Denizlerin Gemiler Tarafindan Kirletilmesinin Onlenmesine Ait
Uluslararasi Sozlesme’ye (MARPOL EK VI) dahil edildigi icin yasal olarak baglayicidir. 2023
yilinin Temmuz ayinda Uluslararasi Denizcilik Orgiitii tarafindan belirtilen revize edilmis
stratejinin ardindan, denizcilik sekt6ri icin uzun vadeli hedef, 2050 yilina kadar veya bu tarihte
net sifir sera gazi emisyonuna ulasmak olarak yukseltilmistir. Bu gelismeler altinda, karbon
azaltma yollarinin uluslararasi deniz ticaretine katilmanin mutlak bir 6n kosulu haline geldigi
soylenebilecektir.

Bu calismanin temel amaci ise bu uluslararasi karbonsuzlastirma standartlarinin deniz ticaret
hukukunun temel ilkelerini nasil yeniden sekillendirdigini incelemektir. Dekarbonizasyon
sirecinde atilan idari diizenlemelere odaklanmak yerine, bu ¢alismada deniz tasimaciliginin
ozel hukuk mekanizmalari icinde meydana gelen koklii donlisimiine isaret edilecektir. Bu
kapsamda deniz elverisliliginin genisleyen kapsami ve geleneksel s6zlesmeye dayali risk ve
maliyet paylasimi  mekanizmalarinin yeniden yapilandirilmasi ¢alismanin  temelini
olusturacaktir.

Geleneksel olarak bir geminin denizdeki tehlikelerle basa c¢ikabilmesi icin gerekli fiziksel,
teknik ve insan kaynaklari agisindan uygunlugu ile tanimlanan denize elverislilik kavrami,
giderek artan bir sekilde uluslararasi cevre mevzuatina uygunlukla ic ice gegcmektedir. Bir diger
deyisle denize elverislilik kavraminin kapsami genislemektedir. Bu c¢alisma, modern
dizenleme rejimi kapsaminda bir geminin karbon yogunlugu derecesinin, ticari faaliyetlerde
bulunmaya yonelik yasal uygunlugunu dogrudan belirlemede etkisinin olabilecegine isaret
etmektedir. Dolayisiyla, diizenlemelere uymayan veya distk derecelendirme alan bir gemi,
yasal olarak denize elverissiz kabul edilme riskiyle karsi karsiya kalabilecek ve bu durum,
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geleneksel tastyict sorumluluklarini temelden degistirebilecektir. ikinci olarak, bu calisma,
donatan ile garterer arasindaki maliyet paylasimina iliskin dekarbonizasyon kaynakli olasi
hukuki sorunlari ele almaktadir. Geleneksel zaman carter s6zlesmesi cerceveleri kapsaminda,
yakit temini ve 6demesi ile ilgili mali ve operasyonel sorumluluk geleneksel olarak tahsis
olunan tarafta bulunmaktadir. Ancak, pahali diisiik karbonlu alternatif yakitlarin piyasaya
suriilmesi ve olasi karbon uyum cezalari, bu uzun siiredir devam eden sorumluluk dagilimini
sorgulanir hale getirebilecektir.

Sonug olarak bu calisma, uluslararasi dekarbonizasyon zorunluluklarinin karbon uyumunu
idari bir yudkimltlik olmaktan cikararak 6zel deniz hukuku iliskilerinin merkezine
yerlestirdigini; denize elverislilik ve sozlesmesel risk dagiliminin gelecekteki sinirlarini
dogrudan belirleyen temel bir 6l¢lt haline getirdigini ortaya koymaktadir.

Anahtar Kelimeler: Deniz Ticaret Hukuku, Dekarbonizasyon, Uluslararasi Denizcilik Orgiitii
Regtilasyonlari, Denize Elverislilik, Uyum Masraflari, S6zlesmesel Sorumluluk.

ABSTRACT

In September 2015, 193 Member States of the United Nations unanimously adopted the 2030
Agenda for Sustainable Development, including the 17 Sustainable Development Goals. One
of the important sustainable development goals is number 13 which is to take urgent action
to combat climate change and its impact. Following this, the Paris Agreement under the
United Nations Framework Convention on Climate Change entered into force in 2016. The
Paris Agreement’s central aim is to strengthen the global response to the threat of climate
change by keeping a global temperature rise this century well below 2 degrees Celsius above
pre-industrial levels and to pursue efforts to limit the temperature increase even further to
1.5 degrees Celsius.

As a key component of global trade, international shipping accounts for a substantial and
growing share of global greenhouse gas emissions. This actually makes the sector an
important actor in the global fight against climate change. To achieve the temperature limits
set by the Paris Agreement and to serve the purpose of sustainable development goal 13,
addressing the carbon footprint of maritime transport has become a matter of significant
urgency. This modern climate imperative, however, requires a fundamental shift from the
historical foundations of maritime environmental law. Historically, the regulation of
environmental harm caused by ships has been associated with the prevention of localized
marine pollution such as oil spills and managed through technical flag and port state
enforcement of construction and safety standards designed to prevent immediate harm. The
necessity to align international shipping with global climate targets has triggered the maritime
decarbonization, which radically broadens this traditional understanding. Unlike localized
pollution, greenhouse gas emissions from ships do not produce the same visible and
immediate harm; rather, they contribute to a cumulative, global climate crisis that cannot be
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mitigated merely by regulating isolated incidents or specific categories of prohibited
discharge. Consequently, modern carbon compliance requires a different legal technique,
transforming maritime commercial law from a self-contained, commerce-driven legal regime
into a highly regulated ecosystem where public environmental standards directly intervene
into private commercial operations.

International Maritime Organization, as the regulatory body for the industry, has acted as the
primary global actor to institutionalize this normative transformation and has committed
to supporting sustainable development goal 13 (to take urgent action to combat climate
change and its impacts) in line with the 2015 Paris Agreement to cut greenhouse gas
emissions which cause global warming. One of the goals set out in the International Maritime
Organization’s 2018 ‘Initial GHG Strategy’ is to reduce the average carbon intensity of the
international shipping industry by at least 40% by 2030, relative to 2008. In order to reach this
goal, in other saying in order to reduce their carbon intensity at the International Maritime
Organization’s 76th Marine Environment Protection Committee (MEP76) in July 2021,
members agreed to put two new measures EEXI and Cll and these came into force from 1st
January 2023. These measures are legally binding since they are incorporated into an
international treaty, the International Convention for the Prevention of Pollution from Ships
(MARPOL Annex VI). Following the revised strategy issued in July 2023, the current long-term
objective for the maritime industry has been elevated to reaching net-zero greenhouse gas
emissions by or around 2050. It can be said that under this framework, carbon reduction paths
have evolved into an absolute prerequisite for participating in international maritime
commerce.

The primary aim of this article is to examine how these international decarbonisation
standards have reshaped the fundamental principles of maritime law. Rather than focusing
on the administrative measures introduced during the decarbonisation process, this study will
highlight the profound transformation taking place within the private law mechanisms of
maritime transport. In this context, the expanding scope of the concept of seaworthiness and
the restructuring of traditional contract-based risk and cost-sharing mechanisms will form the
basis of the study.

The concept of seaworthiness, traditionally defined as a ship’s fitness in terms of the physical,
technical and human resources required to cope with the perils of the sea, is becoming
increasingly intertwined with compliance with international environmental legislation. In
other words, the scope of the concept of seaworthiness is expanding. This study suggests that,
under the modern regulatory regime, a vessel’s carbon intensity rating may have a direct
bearing on its legal fitness to engage in commercial operations. Consequently, a vessel that
fails to comply with regulations or receives a low rating may face the risk of being deemed
legally unseaworthy, a situation that could fundamentally alter traditional carrier liabilities.
Secondly, this study addresses potential legal issues arising from decarbonisation in relation
to cost-sharing obligations between the shipowner and the charterer. Within the framework
of traditional time charter agreements, financial and operational responsibility for the supply
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and payment of fuel traditionally lies with the charterer. However, the introduction of
expensive low-carbon alternative fuels and potential carbon compliance penalties challenges
this long-standing division of liability.

In conclusion, it can be said that this study demonstrates that international decarbonisation
requirements have shifted carbon compliance from being an administrative obligation to a
central element of private maritime law relationships; it has become a fundamental criterion
that directly determines the future boundaries of seaworthiness and the allocation of
contractual risk.

Keywords: Maritime Commercial Law, Decarbonisation, IMO Regulations, Seaworthiness,
Compliance Costs, Contractual Liability.






MARPOL Rejimi Cercevesinde Otonom Deniz Araglari: Deniz
Kirliliginin Onlenmesi, Tespiti ve Temizlenmesinde Yeni Teknolojik
imkanlar

Autonomous Marine Vehicles Under the MARPOL Regime: New
Technological Opportunities for the Prevention, Detection and Cleanup
of Marine Pollution

Dr. Ogr. Uyesi Yunus Alhan (*)

OZET

Kiresel deniz ticaretinin yogunlasmasi, gemilerden kaynaklanan deniz kirliligini uluslararasi
cevre hukukunun sirekli gindeminde tutmaktadir. Petrol sizintilari, balast suyu desarijlari,
egzoz emisyonlari, gemi kaynakl ¢opler ve tehlikeli maddelerin denize birakilmasi; deniz
ekosistemleri, biyolojik cesitlilik ve kiyi devletlerinin ¢cevresel menfaatleri bakimindan ciddi ve
kimi zaman geri dondirilmesi gli¢ sonuglar dogurmaktadir. Bu alandaki temel uluslararasi
metin olan MARPOL 73/78, petrol kirliligi, zararli sivi maddeler, ambalajli zararli maddeler, pis
sular, copler ve hava kirliligi bakimindan ayrintil yikimlillkler 6ngdren ¢ok katmanh bir rejim
kurmaktadir®. Balast sularina iliskin 6zel riskler ise MARPOL’dan ayri olarak Balast Suyu
Yénetimi Sozlesmesi kapsaminda diizenlenmistir®®.

Son yillarda yapay zeka, uzaktan kumanda teknolojileri ve otonom sistemlerdeki gelismeler,
denizcilik faaliyetlerinin yiritiilme bicimini 6nemli dlciide degistirmeye baslamistir. Deniz
Otonom Sutsti Gemileri (Maritime Autonomous Surface Ships — MASS) ve diger otonom
deniz araclari bu donlisimiin en goriinir ornekleri arasindadir. IMO tarafindan yiritilen
dizenleyici tarama calismasinda MASS, degisen derecelerde insan midahalesi olmaksizin
calisabilen gemiler olarak ele alinmis; mevcut IMO soézlesmelerinin bu araglara
uygulanabilirligi bakimindan cesitli diizenleme bosluklari ve yorum belirsizlikleri bulundugu

* Akdeniz Universitesi Hukuk Fakiiltesi, Deniz Hukuku Anabilim Dali Ogretim Uyesi, yunusalhan@akdeniz.edu.tr,
ORCID: 0000-0002-6145-2591.
Akdeniz University Law Faculty, Department of Maritime Law.
45 International Convention for the Prevention of Pollution from Ships (2 Kasim 1973’te imzaya acilmis, 17 Subat
1978 Protokolii ile degistirilmis haliyle) 1340 UNTS 61 (MARPOL 73/78).
46 International Convention for the Control and Management of Ships’ Ballast Water and Sediments (13 Subat
2004’te imzaya agilmis, 8 Eylul 2017’de yirirliige girmis) IMO Doc BWM/CONF/36 (BWM So6zlesmesi).
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degerlendirilmistir®’. Tirkiye’de de otonom deniz araclarinin hukuki statiisii ve uygulama
alanlar giderek daha fazla tartisiimaktadir®®. Bu tespitler, otonom deniz araclarinin yalnizca
glivenli seyir veya ticari verimlilik baglaminda degil, deniz ¢evresinin korunmasi bakimindan
da ele alinmasini gerekli kilmaktadir.

Onleme asamasinda otonom sistemler, kirliligi kaynaginda azaltabilecek tamamlayici bir islev
gorebilir. Deniz kazalarinda insan hatasinin 6nemli bir paya sahip oldugu dikkate alindiginda,
yorgunluk, dikkat kaybi ve yetersiz durumsal farkindalik gibi faktorleri azaltan otonom
sistemler, catma ve karaya oturma kaynakli petrol sizintilarinin 6nlenmesine katki
saglayabilir®. Ayrica tamamen elektrikli ve otonom konteyner gemisi Yara Birkeland gibi
projeler, kara tasimaciligindaki yogun dizel kamyon seferlerinin bir kismini denizyoluna
kaydirarak azot oksit ve karbondioksit emisyonlarinin azaltiimasina hizmet etmekte; bdylece
MARPOL Ek VI'nin hava kirliligini sinirlama amaciyla da iliskilendirilebilmektedir®. Bu nedenle
otonom teknolojiler, mevcut yikimliliklerin yerine gecmeyen; ancak bu ylkimliltklerin
uygulanmasini giiclendirebilecek araglar olarak degerlendirilmelidir. Ozellikle liman sahalari,
dar gecitler ve yogun trafik bolgelerinde sirekli veri Gretme kapasitesi, idarenin denetim
faaliyetleri ile kirlenmeye karsi erken uyari mekanizmalari arasinda daha glicli bir bag
kurulmasina imkan verebilir. Bu yonlyle teknoloji, cevresel ydnetisimin uygulama ayagini da
glclendirmektedir.

Tespit ve temizleme asamalarinda ise otonom araclar, literatiirde “sikici, kirli ve tehlikeli”
gorevler olarak adlandirilan faaliyetleri personeli riske atmadan yerine getirebilir. Petrol
sizintilarinin erken fark edilmesi, kirlilik haritalarinin olusturulmasi, insan midahalesinin riskli
oldugu bolgelerde veri toplanmasi ve uzun siireli cevresel gozlem bu kapsamda 6nem
tasimaktadir’®. Tirkiye’de gelistirilen Robot Doris gibi kiiciik otonom araclar, limanlarda ve
kiyi sularinda deniz ¢oplerinin ve plastik atiklarin toplanmasina yonelik uygulama 6rnekleri
sunmaktadir >2. Bununla birlikte, otonom araclarin cevresel faydalari, bu araglarin her
durumda sorunsuz bicimde MARPOL rejimine dahil oldugu anlamina gelmez. MARPOL'daki
genis “gemi” tanimi, belirli sartlarda otonom deniz aracglarini da kapsayabilecek sekilde
yorumlanabilir; ancak bu yorumun sinirlari aracin islevi, denizde kullanilis amaci, bayrak

47 IMO, ‘Outcome of the Regulatory Scoping Exercise for the Use of Maritime Autonomous Surface Ships (MASS)’
MSC.1/Circ.1638 (3 Haziran 2021).

48 Ecemis Yilmaz, H. K.: Otonom/insansiz Gemilerin Hukuki Statiisii ve Tiirkiye Uygulamalari, SUHFD, C. 31, S. 2,
2023, s. 429; Yilmaz, M.: Deniz Ticareti Hukukunda Otonom Gemiler, Yayimlanmamis Yiksek Lisans Tezi, Ankara
Sosyal Bilimler Universitesi, 2021.

49 Yilmaz, s. 53.

50 Yara International, Yara Birkeland-The First Zero Emission, Autonomous Ship,
https://www.yara.com/knowledge-grows/game-changer-for-the-environment/, Son Erisim: 01.06.2026.

51 Wu, W./Sun, Q./Yang, H.: The Application of Unmanned Vehicle Systems During the Course of Maritime Law
Enforcement, Frontiers in Marine Science, C. 12, 2025. Elmakis, O./Polinov, S./Shaked, T./Gordon, G./Degani, A.:
OS-BREEZE: Oil Spills Boundary Red Emission Zone Estimation Using Unmanned Surface Vehicles, C. 24, S. 2, 2024,
s. 703.

52 Ecemis Yilmaz, s. 460; Denizleri Robot Doris Temizleyecek, Deniz Haber, 2022, https://www.denizhaber.com,
Son Erigsim:01.06.2026.
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devletiyle baglantisi ve ilgili eklerdeki teknik yikiimlilikler dikkate alinarak belirlenmelidir®3.
Bu calisma, otonom deniz araglarinin deniz kirliliginin dnlenmesi, tespiti ve temizlenmesindeki
roliinii MARPOL hiikiimleri cercevesinde incelemeyi; mevcut uluslararasi deniz ¢cevresi hukuku
rejiminin bu teknolojiler karsisindaki yeterliligini ve otonom sistemlerin yayginlasmasiyla
ortaya cikabilecek hukuki belirsizlikleri degerlendirmeyi amacglamaktadir.

Anahtar Kelimeler: Otonom Deniz Araclari, MARPOL 73/78, MASS, Deniz Cevresinin
Korunmasi, Yapay Zeka.

ABSTRACT

The intensification of global maritime trade keeps ship-source marine pollution on the agenda
of international environmental law. Oil spills, ballast water discharges, exhaust emissions,
ship-generated garbage and the release of hazardous substances into the sea may have
serious and, in some cases, hardly reversible consequences for marine ecosystems,
biodiversity and the environmental interests of coastal States. MARPOL 73/78, the principal
international instrument in this field, establishes a multilayered regime that sets out detailed
obligations concerning oil pollution, noxious liquid substances, harmful substances carried in
packaged form, sewage, garbage and air pollution®*. The specific risks arising from ballast
water are regulated separately under the Ballast Water Management Convention®.

Recent developments in artificial intelligence, remote-control technologies and autonomous
systems have begun to change significantly the manner in which maritime activities are
conducted. Maritime Autonomous Surface Ships (MASS) and other autonomous marine
vehicles are among the most visible examples of this transformation. In the regulatory scoping
exercise conducted by the IMO, MASS were treated as ships capable of operating with varying
degrees of human intervention, and it was assessed that there exist various regulatory gaps
and interpretative uncertainties regarding the applicability of existing IMO conventions to
such vehicles®®. In Tiirkiye, the legal status and practical uses of autonomous marine vehicles
have also become the subject of growing academic discussion®’. These findings make it

53 Ringbom, H.: Regulating Autonomous Ships-Concepts, Challenges and Precedents, Ocean Development &
International Law, C. 50, S. 2-3, 2019, s. 141, 155-160; MARPOL 73/78, Ek |, Kural 38 ve Ek V, Kural 8.
54 International Convention for the Prevention of Pollution from Ships (opened for signature 2 November 1973, as
modified by the Protocol of 17 February 1978) 1340 UNTS 61 (MARPOL 73/78).
55 International Convention for the Control and Management of Ships’ Ballast Water and Sediments (opened for
signature 13 February 2004, entered into force 8 September 2017) IMO Doc BWM/CONF/36 (BWM Convention).
56 IMO, Outcome of the Regulatory Scoping Exercise for the Use of Maritime Autonomous Surface Ships (MASS),
MSC.1/Circ.1638 (3 June 2021).
57 Ecemis Yilmaz, H. K.: Otonom/insansiz Gemilerin Hukuki Statiisii ve Tiirkiye Uygulamalari, SUHFD, Vol. 31, I. 2,
2023, p. 429; Yilmaz, M.: Deniz Ticareti Hukukunda Otonom Gemiler, Master Thesis, Ankara Social Sciences
University, 2021.
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necessary to assess autonomous marine vehicles not only in relation to safe navigation or
commercial efficiency, but also from the perspective of marine environmental protection.

At the prevention stage, autonomous systems may perform a complementary function by
reducing pollution at its source. Given the significant role attributed to human error in marine
casualties, autonomous systems that reduce fatigue, loss of attention and insufficient
situational awareness may contribute to preventing oil spills caused by collisions and
groundings®®. Moreover, projects such as the fully electric and autonomous container vessel
Yara Birkeland shift part of the heavy diesel truck traffic to maritime transport, thereby
contributing to the reduction of nitrogen oxide and carbon dioxide emissions and linking
autonomous shipping with the air-pollution objective of MARPOL Annex VI*°. Autonomous
technologies should therefore be regarded not as substitutes for existing legal obligations,
but as tools that may strengthen their practical implementation. Especially in port areas,
narrow passages and dense traffic zones, their capacity to generate continuous data may
connect administrative inspection and early-warning mechanisms more effectively. In this
respect, technology also strengthens the implementation dimension of environmental
governance.

At the detection and cleanup stages, autonomous vehicles can carry out tasks commonly
described in the literature as “dull, dirty and dangerous” without exposing personnel to risk.
The early identification of oil spills, the preparation of pollution maps, data collection in areas
where human intervention is hazardous and long-term environmental observation are
important in this respect®®. Small autonomous vehicles developed in Tiirkiye, such as Robot
Doris, provide practical examples of the collection of marine litter and plastic waste in ports
and coastal waters®'. Nevertheless, the environmental benefits of autonomous vehicles do
not mean that they can be integrated into the MARPOL regime without difficulty in every
case. The broad definition of “ship” under MARPOL may, under certain conditions, be
interpreted as capable of encompassing autonomous marine vehicles; however, the limits of
this interpretation should be determined by reference to the function of the vehicle, the
purpose for which it is used at sea, its connection with a flag State and the technical
obligations contained in the relevant annexes®. This study examines the role of autonomous
marine vehicles in the prevention, detection and cleanup of marine pollution under the

58 Yilmaz, p. 53.

59 Yara International, Yara Birkeland-The First Zero Emission, Autonomous Ship,
https://www.yara.com/knowledge-grows/game-changer-for-the-environment/, Last Accessed: 01.06.2026.

50 Wu, W./Sun, Q./Yang, H.: The Application of Unmanned Vehicle Systems During the Course of Maritime Law
Enforcement, Frontiers in Marine Science, Vol. 12, 2025. Elmakis, O./Polinov, S./Shaked, T./Gordon, G./Degani, A.:
OS-BREEZE: Qil Spills Boundary Red Emission Zone Estimation Using Unmanned Surface Vehicles, Vol. 24, 1. 2, 2024,
p. 703.

61 Ecemis Yilmaz, p. 460; Denizleri Robot Doris Temizleyecek, Deniz Haber, 2022, https://www.denizhaber.com,
Last Accessed: 01.06.2026.

62 Ringbom, H.: Regulating Autonomous Ships-Concepts, Challenges and Precedents, Ocean Development &
International Law, Vol. 50, I. 2-3, 2019, p. 141, 155-160; MARPOL 73/78, Annex |, Regulation 38 and Annex V,
Regulation 8.
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MARPOL provisions, and seeks to assess the adequacy of the existing international marine
environmental law regime in relation to these technologies, as well as the legal uncertainties
that may arise from the increasing use of autonomous systems.

Keywords: Autonomous Marine Vehicles, MARPOL 73/78, MASS, Protection of the Marine
Environment, Artificial Intelligence.






5403 Sayili Kanun ile Yeni Tarim Arazilerinin Korunmasi ve
Kullanilmasi Hakkinda Yonetmelik Hiikiimleri Cercevesinde
Hobi Bahgesi isletenlerin Hukuki Durumu

Legal Status of the Allotment Garden Operators within the frame of
the Code Numbered 5403 and the New Regulation Regarding the
Protection and Usage of Agricultural Lands

Dr. Ogr. Uyesi Mehmet Oguz Vuraloglu (*)

OZET

imar kirliligi, buna neden olunmasi sugunun Tiirk Ceza Kanunu’nun 184. maddesinde cevreye
karsi suclar arasinda diizenlenmis oldugu da g6z 6niline alindiginda, hi¢ slphesiz cevre
kirliliginin sebeplerinden biridir ve son donemde kamuoyunun glindemine siklikla
gelmektedir. Ayrica, iklim degisikligi, su stresi, artan gida ihtiyaci gibi gerekceler, tarim
arazilerinin amaci disinda kullanilmasinin engellenmesi, boylelikle ¢evrenin bu acidan da
korunmasinin saglanmasi gerekliligini ortaya ¢ikarmistir.

Mevzuatimizda hobi bahcgesi kavrami tanimlanmamis olmakla birlikte, glinimizde o6zel
isletmelerin ve hatta bazi belediyelerin, sehir hayatinda dogadan uzak kalan insanlarin yesil
alanlarda vakit gecirmelerine, bilhassa bazi Urinleri ekip toplayabilmelerine imkan verecek
sekilde hobi bahcgesi isletmekte olduklari gorilmektedir. Bunun da oOtesinde vyapi
kooperatiflerinin, arsa gelistirme sirketleri ve benzeri ortakliklarin bu ad altinda ya da
bungalov, ‘tiny house’ gibi isimlerle, cogunlukla prefabrik nitelikte birtakim yapilari adeta bir
konut projesi gibi pazarladiklarina rastlanilmaktadir. Oysa, 5403 sayili Toprak Koruma ve Arazi
Kullanimi Kanunu uyarinca tarim arazileri, belirlenen biytkliklerin altinda ifraz edilemez.

5403 sayili Kanun’un ilgili maddelerine dayanilarak Tarim ve Orman Bakanhg! tarafindan
hazirlanan Tarim Arazilerinin Korunmasi ve Kullanilmasi Hakkinda Yonetmelik, 4 Nisan 2026
tarihli ve 33214 sayili Resmi Gazete’de yayimlanmis ve ayni tarihte ylrirlige girmistir. Mezkar
Yonetmelik ile bag evi, mandira, sera, tarimsal amacli entegre tesis, un degirmeni gibi yapilar
tanimlanmis, bu tarimsal amach yapilarin kullanim taleplerine iliskin diizenlemelere yer
verilmistir. Ayrica, tarim arazilerinin amaci disinda kullanimi da siki kosullara baglanmis, izinsiz
yapilarin insaatinin valilikge durdurulacagi, kullanimina izin verilmeyecegi, idari para cezalari
uygulanarak, siresi icerisinde izinsiz yapilarin yikilmadiginin ve arazinin tarimsal Uretime

*

izmir Bakiray Universitesi Hukuk Fakiiltesi, Medeni Hukuk Anabilim Dali Ogretim Uyesi,
mehmetoguz.vuraloglu@bakircay.edu.tr, ORCID: 0000-0002-7073-8401.
izmir Bakircay University Law Faculty, Department of Civil Law.
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uygun hale getirilmediginin tespit edilmesi durumunda ilgili belediye veya il 6zel idaresinin,
masrafi Bakanlik¢a karsilanmak (zere yikimi yapacagl veya yaptiracagl ve arazinin tarimsal
Uretime uygun hale getirilmesini saglayacagi hikimleri sevk edilmistir.

Bunun yani sira Tlrkiye Blylik Millet Meclisi'ne 12 Mart 2026 tarihinde sunulan Toprak
Koruma ve Arazi Kullanimi Kanunu ile Celtik Kanunu ve Bazi Kanunlarda Degisiklik Yapiimasina
Dair Kanun Teklifi'nde, 5403 sayili Kanun’un 8. maddesine bir fikra eklenerek kooperatiflerin
tarim arazileri Uzerinde miilkiyet ve sinirh ayni hak edinmelerinin yasaklanmasi, tarimsal
amach faaliyet gosteren kooperatiflerin bu yasaktan muaf tutulmakla birlikte s6z konusu
edinimlerin Tarim ve Orman Bakanligi iznine tabi kilinmasi, mezklr Kanun’un 20. ve 21.
maddelerinde tarim arazilerinin arazi kullanim planina aykiri ve amaci disinda kullanimi igin
Ongorllen idari para cezalarinin agirlastirilmasi ve izinsiz yapilara ilgili idareler, kurum ve
kuruluslar tarafindan elektrik, su ve dogalgaz hizmeti verilmesinin yasaklanmasi, bu yasaga
aykiri davrananlara idari para cezasi uygulanmasi 6nerilmistir.

Teklif 11 Haziran 2026 tarihinde Meclis Genel Kurulu’nda kabul edilerek yasalasmistir. 7584
sayili Toprak Koruma Ve Arazi Kullanimi Kanunu ile Bazi Kanunlarda Degisiklik Yapilmasina Dair
Kanun’un Resmi Gazete’de yayimlanarak yirirlige girmesi halinde, Yargitay ictihad
Birlestirme Blyiik Genel Kurulu'nun 12 Kasim 2021 tarihli ve E. 2020/2, K. 2021/3 sayili karari
ile Tirk Ticaret Kanunu kapsaminda ticaret sirketi ve tacir sayilacagina hikmolunan
kooperatiflerin hak ehliyeti bakimindan yaratacagi hukuki durum, calismamizda, benzer
dizenlemeler ve Kooperatifler Kanunu’nun 6. maddesi de g6z 6nline alinarak izah edilmeye
calisilacaktir. Yine, kooperatifler disindaki hobi bahcgesi isletenlerin ve buralardan istifade
edenlerin statlisii de mevcut durumla karsilastirmali olarak ele alinacaktir. Bu yapilirken, 7584
sayili Kanun’un genel gerekgesi ve konuya iliskin 23-25. maddelerinin gerekgeleri irdelenecek,
ayrica, mezkar Yonetmelik diizenlemeleri, 6ngoriilen siireler dahil olmak lzere detayl olarak
ortaya konulacak, tarihgesi ve glincel gelismeler 1s1ginda konumuz hakkinda yapilan mevzuat
degisikliklerinin, uygulamada karsilasilabilecek sorunlara da temas edilmek suretiyle, isabetli
olup olmadigi aydinlatiimaya calisilacaktir.

Anahtar Kelimeler: 5403 Sayili Toprak Koruma ve Arazi Kullanimi Kanunu, Tarim Arazilerinin
Korunmasi ve Kullanilmasi Hakkinda Yonetmelik, 7584 sayili Toprak Koruma Ve Arazi Kullanimi
Kanunu ile Bazi Kanunlarda Degisiklik Yapilmasina Dair Kanun, Hobi Bahcesi, Kooperatif.

ABSTRACT

Considering that the crime of causing construction pollution is regulated by Article 184 of the
Turkish Penal Code as an environmental crime, urban pollution is undoubtedly one of the
reasons of environmental pollution and has frequently come to the public's attention
recently. Furthermore, factors such as climate change, water stress, and increasing food
demand have revealed the need to prevent the misuse of agricultural land, thus ensuring the
protection of the environment from this perspective as well.
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Although the concept of allotment gardens is not defined in our legislation, it is observed that
private businesses and even some municipalities currently operate such gardens, allowing
people who are disconnected from nature in urban life to spend time in green areas,
especially by planting and harvesting certain products. Moreover, it is encountered that
housing cooperatives, land development companies and similar corporations commercialize
certain structures, mostly prefabricated, under this name or another, such as bungalows and
tiny houses, almost as if they were housing projects. However, according to the Soil Protection
and Land Use Law numbered 5403, agricultural lands cannot be subdivided below the
determined sizes.

The Regulation Regarding the Protection and Usage of Agricultural Lands, prepared by the
Ministry of Agriculture and Forestry based on the relevant articles of the Law numbered 5403,
was published in the Official Gazette numbered 33214 on April 4, 2026, and entered into force
on the same date. This Regulation defines structures such as vineyards, dairies, greenhouses,
integrated agricultural facilities, and flour mills, and includes regulations regarding requests
for the use of these agricultural structures. Besides, the use of agricultural lands for purposes
other than agriculture is subject to strict conditions. The Regulation stipulates that the
construction of unauthorized structures will be ceased by the governorship, their use will not
be permitted, administrative fines will be imposed, and if it is determined that the
unauthorized structures are not demolished and the land is not made suitable for agricultural
production within the specified period, the relevant municipality or special provincial
administration will carry out or have carried out the demolition, with the costs covered by the
Ministry, and will ensure that the land is made suitable for agricultural production.

In addition to this, the Bill on Amendments to the Soil Protection and Land Use Law, the Paddy
Law, and Certain Other Laws, submitted to the Grand National Assembly of Turkey on March
12, 2026, proposed adding a paragraph to Article 8 of Law numbered 5403 to prohibit
cooperatives from acquiring ownership and limited real rights over agricultural lands;
exempting cooperatives engaged in agricultural activities from this prohibition, but subjecting
such acquisitions to the permission of the Ministry of Agriculture and Forestry; increasing the
severity of administrative fines stipulated in Articles 20 and 21 of the aforementioned Law for
the use of agricultural lands contrary to the land use plan and for purposes other than their
intended use; and prohibiting the provision of electricity, water, and natural gas services by
relevant administrations, institutions, and organizations to unauthorized structures, with
administrative fines being imposed on those who violate this prohibition.

The Bill was enacted by the General Assembly of the Parliament on June 11, 2026. If the Law
numbered 7584 on Amendments to the Soil Protection and Land Use Law and Certain Other
Laws is published in the Official Gazette and enters into force, the legal position that will arise
in terms of the legal capacity of cooperatives, which were deemed to be commercial
companies and merchants under the Turkish Commercial Code by the Grand General
Assembly of the Supreme Court of Appeals' decision dated November 12, 2021, numbered E.
2020/2, K. 2021/3, will be explained in this study, taking into account similar regulations and
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Article 6 of the Cooperatives Law. Furthermore, the status of those operating allotment
gardens other than cooperatives and those benefiting from them will also be addressed in
comparison with the current situation. In doing so, the general preamble of the Law
numbered 7584 and that of Articles 23-25, which are relevant to the matter, will be
scrutinized. Additionally, the provisions of the aforementioned Regulation, including the
stipulated deadlines, will be presented in detail, and the appropriateness of the legislative
changes made regarding our subject, in light of its history and current developments, will be
clarified, also addressing potential problems that might be encountered in practice.

Keywords: The Soil Protection and Land Use Law Numbered 5403, The Regulation Regarding
the Protection and Usage of Agricultural Lands, The Law Numbered 7584 on Amendments to
the Soil Protection and Land Use Law and Certain Other Laws, Allotment Garden, Cooperative.



Yapay Zekanin Cevresel Sorumlulugu: Sirdirilebilir Yapay Zeka
Miimkiin mii?

The Environmental Responsibility of Artificial Intelligence: Is
Sustainable Al Possible?

Dr. Ogr. Uyesi Deniz Baytemiir Kéksal (*)

OZET

Gegtigimiz her glin kullanim alanlari ve sikhg artan yapay zekanin (YZ) vyarattig
surdurulebilirlik kaygilari da hizla artmaktadir. YZ'nin ¢cevresel etkileri; yliksek enerji tiiketimi,
karbon emisyonu, su kullanimi ve e-atik Giretimi seklinde ortaya cikmaktadir®. Arastirmalar,
veri merkezlerinin kiresel elektrik tiketiminin yaklasik %1,5’ini olusturdugunu, GPT-4
modelinin ise 6nceki modellere kiyasla 570 kat daha fazla parametreyle egitilmis oldugunu;
bunun da maliyetinin yaklasik 28.000 hanenin yillik elektrik ihtiyacina es deger bir enerji
oldugunu godstermektedir®. Biiyiik dlcekli YZ modellerinin egitimi ve isletilmesi icin gereken
kaynak miktari katlanarak bliyiimektedir; modern YZ modelleri giinimiizde geleneksel makine
ogrenmesi tekniklerine kiyasla 4.600 kata kadar daha fazla gilice ihtiya¢ duymakta ve 2030
yilina kadar YZ kaynakli elektrik kullaniminin 24 kat artacagi dngériilmektedir®. Bunun
yaninda, gelismis Ulkelerin nadir elementleri ithal ederken elektronik atiklari ihra¢ etmesi,
cevresel yiikiin esit dagilmamasina ve kiiresel esitsizligin derinlesmesine yol agmaktadir®®.

Her ne kadar yiksek enerji tiiketimi YZ modellerine ickin olsa da ¢evreye zararli ve dolayisiyla
sirdirulebilir olmayan bir YZ modelinin kaginilmaz oldugu séylenemez. Arastirmalar,
algoritmik ve donanimsal miidahaleler yoluyla yapilacak tasarim degisiklikleri gibi yontemleri
sayesinde, YZ modellerinin performansinda kayda deger bir kayip yasanmaksizin cevresel

* Anadolu Universitesi Hukuk Fakiiltesi, Bilisim Hukuku Anabilim Dali Ogretim Uyesi, dbkoksal@anadolu.edu.tr,
ORCID: 0000-0002-2807-9086.
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64 International Energy Agency: Energy and Al, Paris 2025, s. 41, 49. Bkz. https://www.iea.org/reports/energy-and-
ai, Son Erisim: 28.05.2026; O’Donnell, J./Crownhart, C.: We Did the Math on Al’s Energy Footprint. Here’s the Story
You Haven’t Heard, MIT Technology Review 2025, bkz.
https://www.technologyreview.com/2025/05/20/1116327/ai-energy-usage-climate-footprint-big-tech, Son
Erisim: 30.05.2026.
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etkilerin azaltilabilecegini gostermektedir. Model budama (pruning), 8-bit kuantizasyon
(quantization), bilgi damitma (knowledge distillation) ve enerji duyarli egitim gibi tekniklerin
enerji tiketimini %35 ile %85 oraninda azalttigl; tek basina bilgi damitmanin dahi ¢ikarim
asamasindaki enerji gereksinimini temel modellere kiyasla (¢ ila bes kat distrebildigi ortaya
konmustur ®” . Yesil YZ (Green Al) stratejileri sayesinde, YZ modellerinin performansi
diismeksizin CO2 emisyonlarini énemli 6lgiide azaltilabilmektedir. Ote yandan, cevresel
maliyetlerin blylk o6lclide dissallastiriimasi ve kullanicilar, dizenleyici otoriteler ve
gelistiriciler arasindaki bilgi asimetrisi nedeniyle piyasa mekanizmasi, stirdirilebilir cozlimleri
yeterince tesvik etmemektedir®®. Piyasanin en fazla karliig hedefleyen anlayisi bu sorunu
daha da derinlestirmekte; kisa vadeli piyasa talepleri ile yesil YZ icin arastirma-gelistirme
faaliyetlerinin yliksek maliyeti, surdirulebilirlik hedefleriyle catismaktadir. Bu durum,
surdirilebilir yapay zekdnin saglanip saglanamayacagi ve hangi 6lglide hukuki miidahaleye
ihtiyac duyuldugu sorusunu giindeme getirmektedir.

Bu baglamda Avrupa Birligi Yapay Zeka Yasasi®, YZ modellerinin siirdiiriilebilir olmasi yolunda
onemli adimlar atmakla birlikte elestiriye aciktir. Yasa, genel amacgh YZ modellerine iliskin
belirli seffaflik ve raporlama yuakimlalikleri (m. 53, Ek XI) O6ngdrmesinin yani sira
surdardlebilirligi, gonallh davranis kurallarina (m. 95) yansitmistir. Yasa m. 95(2)(b) uyarinca
gonulli davranis kurallarinin, YZ modellerinin cevresel siirdirilebilirlik etkilerine iliskin
degerlendirmeyi icermesi ve bu etkinin en aza indirilmesini amaglamasi gerekmektedir. Yasa
m. 53(1)(a) ise genel amagl YZ saglayicilarinin enerji tliketimini belgelemesini ve
raporlamasini zorunlu kilmaktadir. Bu 6nemli adimlara ragmen Yasa; enerji tiiketimi, su
kullanimi, karbon emisyonlari ve e-atiklar konusunda baglayici performans standartlari, ortak
hesaplama yontemleri veya dogrudan yaptirrm mekanizmalari icermedigi gerekcesiyle
elestirilmektedir 7° . Baglayicilhlgl ve yaptinm giici olmayan davranis kurallari yalnizca
gonullilik esasina dayanirken siirdurilebilir YZ gelisimi konusunda muglak taahhitler ile
yerine getirilmeyecek vaatler sunma riski tasimaktadir. Yasa, YZ'nin yasam doéngtisii boyunca
karsilasilan karmasik ¢cevresel sorunlari tanimlamak icin “enerji ve diger kaynak tliketimi” gibi
kisa ve genel gecer ifadeler kullanmaktadir. Ayrica Yasa'da, enerji taleplerinin katlanarak
bliylidigu arastirmalarla kanitlanan veri merkezlerinin enerji taleplerine deginilmemektedir.
Avrupa Komisyonu, bu davranis kurallarinin etkisini ve basarili olup olmadigini en erken

87 Marmouzi/Oumaira/Ajana El Khaddar, s. 18; Philipo vd., s. 4.

68 Marmouzi/Oumaira/Ajana El Khaddar, s. 22-23; Philipo vd., s. 10; Silva/Chinarro Vadillo/Prieto Andrés, s. 26;
Hacker, P.: Sustainable Al Regulation, Common Market Law Review 2024, C. 61, S. 2, s. 473.

69 Regulation (EU) 2024/1689 of the European Parliament and of the Council of 13 June 2024 laying down
harmonised rules on artificial intelligence and amending Regulations (EC) No 300/2008, (EU) No 167/2013, (EU)
No 168/2013, (EU) 2018/858, (EU) 2018/1139 and (EU) 2019/2144 and Directives 2014/90/EU, (EU) 2016/797 and
(EU) 2020/1828 (Artificial Intelligence Act), OJ, L, 12.07.2024.

70 Silva/Chinarro Vadillo/Prieto Andrés, s. 15, 25; Hacker, s. 27-29; Pagallo, U.: On Twelve Shades of Green:
Assessing the Levels of Environmental Protection in the Artificial Intelligence Act, Minds and Machines 2025, C. 35,
Article 10, s. 13.
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Agustos 2028’de degerlendirecegi icin (m. 112(7)), diizenleyici otoritenin gézden gegirme
suresi ile teknolojik gelismelerin hizi arasinda uzun bir zaman farki dogacaktir.

Turk hukukunda ise henliz YZ modellerine ve onun c¢evresel etkilerine yonelik mustakil bir
dizenleme yapilmamis oldugundan, AB mevzuatindan c¢ikarilacak o6nemli dersler
bulunmaktadir. Bu baglamda calismada, gonillilige dayali beyanlar veya soyut sirket
politikalari yerine, YZ modelleri icin zorunlu surdirilebilirlik ve cevresel etki degerlendirmesi
mekanizmalarinin getirilmesi, stirdirilebilirlik raporlarinin bagimsiz denetime tabi tutulmasi
ve cevresel acidan verimli YZ modellerinin finansal olarak tesvik edilmesi dnerilmektedir’®.
Somut olarak, modellerin uygulamaya konulmasindan 6nce sera gazi salinimini, su tiketimini
ve kaynak kullanimini gésteren zorunlu bir stirdirilebilirlik etki degerlendirmesi raporu ile
tasarimdan itibaren sirdirulebilirlik gerekliligi 6ngorilmesi suretiyle cevresel sorunlarin
model gelistirmesine dogrudan entegre edilmesi saglanabilecektir. Raporlanan enerji ve
karbon verilerinin dogrulanmasi ve su an piyasa etkinligini engelleyen bilgi asimetrisinin
astlmasi icin bagimsiz denetim 6nerilmektedir. Cevresel verimliligi yliksek donanimlar icin
vergi indirimleri ve slirdirilebilir YZ inovasyonuna yonelik arastirma destekleri gibi finansal
tesvikler, bu gecisi hizlandirabilir. Ayrica, YZ'nin yarattig1 ekolojik kriz kiiresel olcekte
oldugundan, hem ortak 6l¢utlerin gelistirilmesi hem de cevresel etkileri azaltmayi amaclayan
dizenlemelerin uluslararasi diizeyde uyumlanmasi kritiktir. Ham madde ¢ikarimi ve donanim
imalatindan, egitim, yayginlastirma ve son asamada imhaya kadar tim YZ yasam doéngusu
boyunca eneriji tliketimi, karbon emisyonu ve su kullanimi i¢in standartlastiriimis hesaplama
protokollerine ihtiya¢ bulunmaktadir. Uluslararasi diizeyde koordine edilmis bir girisim
olmaksizin, diizenlemeden kaynakli sorunlar da biyliimeye devam edecektir. Sonug olarak,
YZ'nin cevresel maliyetinin yol actigl dissallik etkisini ne tekil sirketler ne de salt bolgesel
cabalar bertaraf edebilir.

Anahtar Kelimeler: Siirdiirilebilir Yapay Zeka, Yapay Zekanin Cevresel Etkisi, AB Yapay Zeka
Yasasl, Piyasa Aksakliklari, Yapay Zekd Mevzuati.

ABSTRACT

The application spheres and the frequency of Artificial Intelligence (Al) are expanding day by
day, and the sustainability concerns it triggers are escalating at a commensurate pace’?. The
ecological footprint of Al is reflected in the high energy consumption, carbon emissions, water
consumption and electronic waste generation. Data centres consume about 1.5% of the
world’s electricity, and GPT-4 was trained on more than 570 times as many parameters and
consumed energy equivalent to the annual electricity needs of approximately 28,000

71 Benzer sekilde ve diger oneriler igin ayrica bkz. Hacker, s. 28-29; Philipo vd., 4; Marmouzi/Oumaira/Ajana El
Khaddar, s. 23.
72 Sjlva, S. R./Chinarro Vadillo, D./Prieto Andrés, A.: Green Al and Al Act: Pioneering Legislation or Merely an
Environmental Statement?, Revista Catalana de Dret Ambiental 2025, Vol. 16, I. 1, p. 8; Marmouzi, O./Oumaira,
I./Ajana El Khaddar, M.: A Systematic Review of Green and Sustainable Al: Taxonomy, Metrics, Challenges, and
Open Research Directions, Sustainability 2026, Vol. 18, I. 8, Article 4115, p. 2.
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households’®. The resources needed to train and run large-scale Al models are growing
exponentially; modern Al models currently require up to 4,600 times as much power
compared to traditional machine learning techniques, and by 2030, Al-related electricity use
is expected to rise 24-fold’4. Furthermore, developed countries export their electronic waste
and import rare elements, leading to an uneven distribution of environmental burdens and
exacerbating global inequalities’.

Although high energy consumption is inherent to Al models, it cannot be argued that an
environmentally harmful and thus unsustainable Al models are unavoidable. Research shows
that negative environmental impact can be mitigated without a significant loss in Al model
performance through architectural modifications applied at both the algorithmic and
hardware level. Techniques such as model pruning, 8-bit quantization, knowledge distillation
and energy-aware training have been shown to reduce energy consumption by 35% to 85%,
while knowledge distillation alone can lower inference-phase energy requirements by a factor
of three to five compared to baseline models’®. Green Al strategies can reduce CO2 emissions
by up to 28.7% without compromising performance. On the other hand, the market
mechanism does not provide enough incentives for sustainable solutions, due to extensive
externalisation of environmental costs and information asymmetry among users, regulatory
authorities and developers’’. The profit-driven logic of the private sector exacerbates this
failure, as short-term market demands and the high cost of green Al research and
development clash with sustainability objectives. The failure of this structure raises questions
of the possibility of sustainable Al and to what extent it requires legal intervention.

In this regard, despite taking a significant step towards achieving sustainable Al models, the
European Union Artificial Intelligence Act’® remains highly contested. The Act includes certain
transparency and documentation requirements in relation to general purpose Al models (Art.
53, supplemented by Annex Xl), as well as sustainability objectives for voluntary codes of
conduct (Art. 95). Article 95(2)(b) establishes that codes of conduct must include the
assessment and minimisation of Al systems' environmental sustainability impact, while Article
53(1)(a) requires providers of general purpose Al to document and report energy

73 International Energy Agency: Energy and Al, Paris 2025, p. 41, 49. See https://www.iea.org/reports/energy-and-
ai, Last Accessed: 28.05.2026; O’Donnell, J./Crownhart, C.: We Did the Math on Al’s Energy Footprint. Here’s the
Story You Haven’t Heard, MIT Technology Review 2025. See
https://www.technologyreview.com/2025/05/20/1116327/ai-energy-usage-climate-footprint-big-tech, Last
Accessed: 30.05.2026.

74 Marmouzi/Oumaira/Ajana El Khaddar, p. 2.

75 Philipo, A. G. et al.: Sustainable Al: Frameworks, Impacts, and Future Challenges, 2025, p. 4.

76 Marmouzi/Oumaira/Ajana El Khaddar, p. 18; Philipo et al., p. 4.

77 Marmouzi/Oumaira/Ajana El Khaddar, p. 22-23; Philipo et al., p. 10; Silva/Chinarro Vadillo/Prieto Andrés, p. 26;
Hacker, P.: Sustainable Al Regulation, Common Market Law Review 2024, Vol. 61, I. 2, p. 473.

78 Regulation (EU) 2024/1689 of the European Parliament and of the Council of 13 June 2024 laying down
harmonised rules on artificial intelligence and amending Regulations (EC) No 300/2008, (EU) No 167/2013, (EU)
No 168/2013, (EU) 2018/858, (EU) 2018/1139 and (EU) 2019/2144 and Directives 2014/90/EU, (EU) 2016/797 and
(EU) 2020/1828 (Artificial Intelligence Act) OJ, L, 12.07.2024.
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consumption. Yet the Act has been criticised for not setting binding performance standards,
common measurement methodologies or direct enforcement mechanisms in relation to
energy consumption, water usage, carbon emissions and e-waste’®. The codes of conduct are
merely voluntary and, as observed, risk producing vague commitments and toothless
promises on sustainable Al development. The Act employs brief, generic phrases - such as
“energy and other resource consumption” - to describe what are in fact deeply complex
environmental challenges across the Al lifecycle, and it does not address the energy demands
of the data centres that power these systems, which have been demonstrated to grow
exponentially. The European Commission will not evaluate the impact and effectiveness of
these voluntary codes until August 2028 at the earliest (Art. 112(7)), leaving a protracted gap
between the pace of technological growth and regulatory response.

The EU legislation offers important lessons to be learned as the Turkish legal system has not
yet enacted a specific statutory regime concerning Al models and their environmental
impacts. In this respect, this study argues that, instead of voluntary disclosures or abstract
corporate policies, regulatory regimes should require mandatory and robust mechanisms for
sustainability and environmental impact assessment of Al models, subject corporate
sustainability reports to independent third-party audits, and provide financial incentives for
environmentally efficient Al architectures®. Specifically, a mandatory sustainability impact
assessment, which would include the GHG footprint, water consumption and resource use of
Al models prior to deployment, and a sustainability-by-design requirement would ensure
environmental considerations are incorporated into the earliest stages of model
development. Independent third-party auditing is suggested to verify reported energy and
carbon data, addressing the information asymmetry that currently blocks market efficiency.
Financial incentives, such as tax breaks for energy-efficient hardware and research funding
for sustainable Al innovation, could accelerate the transition toward greener designs.
Furthermore, the ecological crisis induced by Al is global, so it is crucial to establish common
basic metrics and harmonise international legal frameworks for prevention. Standardised
measurement protocols for energy consumption, carbon emissions and water usage across
the full Al lifecycle - from raw material extraction and hardware manufacturing to training,
deployment and end-of-life disposal - are needed to create a level playing field. Without such
internationally coordinated intervention, the regulatory problems will continue to widen.
Therefore, the externality driven by the environmental costs of Al cannot be solved by
isolated regional efforts or by individual corporations.

Keywords: Sustainable Al, Environmental Impact of Al, EU Al Act, Market Failures, Al
Regulation.

9 Silva/Chinarro Vadillo/Prieto Andrés, p. 15, 25; Hacker, p. 27-29; Pagallo, U.: On Twelve Shades of Green:
Assessing the Levels of Environmental Protection in the Artificial Intelligence Act, Minds and Machines 2025, Vol.
35, Article 10, p. 13.
80 For similar and further suggestions, see Hacker, p. 28-29; Philipo et al., p. 4, Marmouzi/Oumaira/Ajana El
Khaddar, p. 23.
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Kurumsal Siirdiiriilebilirlikten isyerine: Cevrenin Korunmasina is
Hukuku Perspektifinden Bir Bakis(")

From Corporate Sustainability to the Workplace: A Labour Law
Perspective on Environmental Protection

Dr. Ogr. Uyesi istemi Ceysu Ding Utiikler (**)

OZET

Surdurilebilirlik; ekonomik, sosyal ve cevresel olmak Uzere birbirinden bagimsiz
disiiniilemeyen ve biri digeri ugruna feda edilemeyen (i¢c temel boyuttan olusmaktadir®l. Bu
tcli yapi, kurumsal siirdiiriilebilirlik anlayisinin da temelini olusturmaktadir. Ozellikle ¢alisma
iliskileri, sosyal sirdurilebilirligin merkezinde yer almaktadir®. Esitlik, sendikal dzgirliikler,
adil Ucret, is saghg ve glvenligi, cocuk isciliginin 6nlenmesi, zorla calistirmanin ortadan
kaldiriimasi, egitim, calisan refahi ve is-yasam dengesi gibi hususlar tarihsel olarak is hukuku
araclariyla korunmaktadir. Bu nedenle kurumsal strdirilebilirlik, koken itibariyla is hukuku
ile yakin sekilde ve i¢ ice gelismis bir kavramdir. Bununla birlikte gtincel tartismalar cogunlukla
suirdirulebilirligin sosyal boyutuna odaklanmis; is hukukunun cevresel strdirilebilirlige
katkisi ise gorece sinirl bicimde ele alinmistir. Oysa sirdirilebilir bir dinya, yalnizca
ekonomik ve sosyal acidan degil, ayni zamanda cevresel agidan surddrilebilir isyerlerinden
gecmektedir. Zira isyeri, Uretimin gerceklestigi, cevresel etkinin ortaya c¢iktigi ve
donustirilebildigi temel alanlardan biridir. Bu nedenle kurumsal stirdirilebilirlik ile is hukuku
arasindaki iliski yalnizca sosyal sirdirilebilirlik ekseninde degil, cevresel siirdirilebilirlik
boyutuyla birlikte degerlendirilmelidir®.

Nitekim kurumsal sirdirulebilirligin tarihsel gelisimi, sosyal ve cevresel yikimliliklerin
birbirinden ayri degil, i¢ ice ge¢mis bicimde gelistigini gostermektedir. Bu noktada uluslararasi
is hukuku kaynaklari 6nemli bir rol oynamaktadir. Uluslararasi is hukukunun klasik kaynaklari

* Calisma yazarin, “iklim Degisikligiyle Miicadelede is ve Sosyal Giivenlik Hukukunun Araglari, isin ve iscinin
Korunmasli” baslikli doktora tezinden tiretilmistir.
This paper is based on the PhD thesis of the author, entitled ‘Tools of labour and social security law in combating
climate change, protection of employment and employee’.
** Yozgat Bozok Universitesi Hukuk Fakiiltesi, is ve Sosyal Giivenlik Hukuku Anabilim Dali Ogretim Uyesi,
istemiceysu.dinc@bozok.edu.tr, ORCID: 0000-0002-5345-5899.
Yozgat Bozok University Law Faculty, Department of Labour and Social Security Law.
81 Mittwoch, A. C./Wetenkamp, L./Bleier, A.: Unternehmensrechtliche Nachhaltigkeit und ESG, NJW 2022, s. 3602;
Cagnin, V.: Labour Law and Sustainable Development, Alphen aan den Rijn 2020, s. 22-24.
82 Becke, G./Bleses, P.: Interdependenzen von Arbeit und Nachhaltigkeit - zur Einflihrung, Interdependenzen von
Arbeit und Nachhaltigkeit (Ed. Becke, G./Bleses, P.), Weinheim/Basel 2022, s. 9-10.
8 Ding Utiikler, 1. C.: iklim Degisikligi ile Miicadelede is ve Sosyal Giivenlik Hukukunun Araglari: isin ve Iscinin
Korunmasi, Ankara 2025, s. 147, 245-249.
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arasinda ILO Anayasasi, ILO sozlesmeleri, tavsiye kararlari, bildirgeler ve uygulama kurallari
yer almaktadir. Ozellikle ILO’nun Cok Uluslu Sirketler ve Sosyal Politikaya iliskin Uclii ilkeler
Bildirgesi ile Calisma Yasaminda Temel ilkeler ve Haklar Bildirgesi; 6rgiitlenme 6zgirligd,
ayrimciligin 6nlenmesi, ¢ocuk isciligiyle micadele, zorla ¢alistirmanin yasaklanmasi ve is
saghgi ve giivenligi gibi temel ¢calisma haklari bakimindan belirleyici olmustur. Temel ilkeler ve
Haklar Bildirgesi ile (iye devletler bakimindan bu haklara saygi gosterme, bunlari gelistirme ve
hayata gecirme yikimliligi kabul edilmistir® . ILO tarafindan ihdas edilmeyen; ancak
uluslararasi is hukuku kaynaklarindan olan ve isletmelerde benimsendigi takdirde davranis
kurallari (codes of conduct) niteligi kazanan OECD Cok Uluslu isletmeler icin Sorumlu is
Davranisi Rehberi, BM Kiiresel Mutabakati, BM 2030 Siirdiiriilebilir Kalkinma Giindemi, BM is
Diinyas! ve insan Haklarina iliskin Yol Gosterici ilkeler ile 1ISO 26000 de bu gelisimde etkili
olmustur®. Bu belgeler, temel calisma haklari, insan haklar ve cevresel sorumluluklarin
birlikte ele alindigi bir stirdirdlebilirlik anlayisinin gelisimine katki saglamistir. Boylece sosyal
ve cevresel ylkumliliklerin kurumsal sirdirilebilirlik bakimindan birlikte sekillendigi
gorilmektedir.

Zamanla gonilli kurumsal sosyal sorumluluk (CSR) anlayisindan baglayici sirdirilebilirlik
yukamliluklerine dogru belirgin bir donlisim yasanmustir. Yumusak hukuk (soft law) temelli
surdardlebilirlik yaklasiminin sert hukuk (hard law) araclariyla gliclenmesi, strdurilebilirligi
isletmeler bakimindan etik bir tercih olmanin 6tesine tasiyarak kurumsal uyum ve hukuki
sorumlulugun parcasi haline getirmistir®. AB hukukunda bu déniisimiin énemli érnekleri
arasinda Kurumsal Stirdirlebilirlik Raporlama Direktifi (CSRD) ile Kurumsal Surdirilebilirlik
Durum Tespiti Direktifi (CSDDD) yer almaktadir. CSRD, cevresel, sosyal ve ydnetisimsel
unsurlari sardarialebilirlik raporlamasinin parcgasi haline getirirken; CSDDD, sirketlere insan
haklari ve ¢cevresel olumsuz etkiler bakimindan 6zen yikimlilikleri getirmistir.

Tirk hukuku bakimindan bu déniisiimiin dikkat cekici yansimalari Sirdiirilebilirlik ilkeleri
Uyum Cergevesi ile Turkiye Surdirilebilirlik Raporlama Standartlari (TSRS) olmustur. SPK'nin
“uy ya da acikla” yaklasimi dogrultusunda, kapsamdaki sirketler bakimindan ¢evresel ve sosyal
surdirulebilirlik ilkelerine uyulmadigi takdirde, uymama nedeninin ve gelecekte uyum
planinin olup olmadiginin aciklanmasi yikimlalGgu 6ngorilmis; iklim degisikligiyle miicadele
stratejileri, sera gazi emisyonlari, insan haklari, calisan haklari, cocuk isciligi yasagi ve is sagligi
ve glvenligi gibi hususlar bu kapsamda gorinir hale gelmistir. TSRS ile birlikte ise
surdurulebilirlik ve iklimle baglantili finansal riskler ile firsatlarin agiklanmasina iliskin baglayici
bir raporlama sistemi kabul edilmistir. Bununla birlikte TSRS, AB hukukundaki ¢ifte dnemlilik
(double materiality) anlayisindan ayrilarak esasen cevresel faktorlerin ve sinirli sosyal faktoriin
isletme bakimindan dogurdugu finansal risklere odaklanmaktadir. Bu yonlyle Tirk

84 Servais, J. M.: International Labour Law, 7. Basi, Alphen aan den Rijn 2022, s. 87-246; Liukkunen, U.: The ILO and
Transformation of Labour Law, International Labour Organization and Global Social Governance (Ed. Halonen,
T./Liukkunen, U.), Cham 2021, s. 28.

85 Servais, s. 232-241.

86 Miickl, P.: CSR, ESG und Arbeitsrecht - Ein Uberblick, ArbRAktuell 2022, s. 303.
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hukukunda 6nemli bir gelisim yasanmis olmakla birlikte, insan haklari (bu baglamda temel
calisma haklar) ve cevresel etkileri daha butlincil ele alan bir yaklasim ihtiyaci devam
etmektedir. Bununla birlikte strdirulebilir isyerlerine ulasmak yalnizca kurumsal raporlama
mekanizmalariyla mimkiin degildir. isyerine uygulanacak temel kurallar olan is hukuku
normlarinin ¢evresel perspektifle ele alinmasi gerekmektedir. Bu noktada is hukuku, cevresel
sirdirilebilirligin gerceklestiriimesinde dnemli araglar barindirmaktadir®’.

Bireysel is hukuku araclari bakimindan calisma siirelerinin azaltilmasi, iscilerin verimini
artirarak Uretim c¢iktisi bakimindan kayip yaratmaksizin enerji ve karbon yogun faaliyetleri
azaltma potansiyeliyle cevresel siirdiiriilebilirlige katki sunabilmektedir®. Uzaktan calisma,
yalnizca ise gidis-gelis kaynakli emisyonlarin azaltilmasi bakimindan degil; distk karbonlu
ulasim, enerji verimliligi ve slirdUrulebilir dijital altyapiyla birlikte diistinlild{iglinde iklim dostu
bir is organizasyonu modeli olusturmaktadir®. iscinin ihbar ve ifsa hakki (whistleblowing),
cevresel ihlallerin ve siirdirilebilirlik risklerinin tespiti bakimindan énemli bir aracgtir. Ancak
bunun etkinligi, iscilerin Giretim faaliyetinin cevresel etkileri hakkinda bilgi sahibi olmasina
baglidir. Bu nedenle sirdirulebilirlik raporlamasi, cevresel risklerin ve isyeri kaynakl etkilerin
goriandr hale gelmesi bakimindan énem tasimaktadir. Raporlama ylkimlilGgi kapsaminda
yer almayan isyerleri bakimindan ise ¢evresel yetkilere sahip isci temsilciligi mekanizmalari,
bu boslugun giderilmesine katki saglayabilecek araclar olarak éne ¢cikmaktadir®.

Toplu is hukuku araglari bakimindan ise iklim degisikliginin sendikal faaliyetin ve toplu
pazarhgin glindemine dahil edilmesi 6nem tasimaktadir. Sendikalarin, Gyelerinin ekonomik ve
sosyal menfaatlerini koruma islevi geregi, iklim krizinin ¢alisma yasami Uzerindeki etkileri
karsisinda dénistiriicii aktorler haline gelmeleri miimkiindiir®®. Toplu is sdzlesmelerinde yer
verilecek yesil hiklimler (green clauses); enerji verimliligi, strdirilebilir ulasim, uzaktan

87 Ding Utiikler, s. 249 vd.
88 Schwendinger, M.: Arbeitszeitverkiirzung als Strategie zur Bekdmpfung der Arbeitslosigkeit, WISO 2015, C. 38,
S. 2, s. 146-147; Gunderson, R.: Work Time Reduction and Economic Democracy as Climate Change Mitigation
Strategies: or Why The Climate Needs a Renewed Labor Movement, Journal of Environmental Studies and Sciences
2019, C. 9, s. 38; Pullinger, M.: Working Time Reduction Policy in a Sustainable Economy: Criteria and Options for
Its Design, Ecological Economics 2014, C. 103, s. 11; Cieplinski, A./D’Alessandro, S./Guarnieri, P.: Environmental
Impacts of Productivity-Led Working Time Reduction, Ecological Economics 2021, C. 179, Article 106822, s. 1.
89 Akglic, M./Galgdczi, B./Meil, P.: Remote Work and The Green Transition, The Future of Remote Work (Ed.
Countouris, N./De Stefano, V./Piasna, A./Rainone, S.), Brussels 2023, s. 45-47, 52-53.
90 Blaise, K./Ibrahim, N.: Workers’ Environmental Rights in Canada: A Project with Adapting Canadian Work and
Workplaces to Respond to Climate Change (ACW), 2019, s. 47-50, 55-56; Arabadjieva, K./Tomasetti, P.: Towards
Workers” Environmental Rights: An Analysis of EU Labour and Environmental Law, ETUI Working Paper, Brussels
2024, s. 6, 27-28; Ding Utiikler, s. 321-322.
91 Zbyszewska, A./Pillon, M.: Labour and Environmental Sustainability-UK Report-Agreenment: A Green Mentality
for Collective Bargaining, ADAPT University Press 2020, s. 9; Chacartegui Jdvega, C./Canalda Criado, S.: Labour and
Environmental Sustainability-Spanish Report-Agreenment: A Green Mentality for Collective Bargaining, ADAPT
University Press 2020, s. 15; Gunderson, s. 36.
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calisma, yesil beceri egitimi, cevresel yonetime katilim, iklim kaynakli is saghgi ve glivenligi
riskleri ve adil gecis bakimindan gii¢lii koruma araclaridir®.

Sonug olarak strdurilebilirligin ekonomik, sosyal ve cevresel boyutlari birlikte ele alindiginda,
isyeri bu donisimiin merkezinde yer almakta; isyerine uygulanacak normatif cercevenin asli
tasiyicisi olan is hukuku ise yalnizca sosyal koruma isleviyle degil, cevresel sirdirtlebilirligin
saglanmasinda da temel hukuki araglardan biri olarak 6ne c¢ikmaktadir. Bu nedenle
surdurulebilir isyerlerinin insasi, is hukukunda ekonomik ve sosyal olan arasindaki hassas
dengeye cevresel olanin da dahil edilmesini gerektirmektedir®>.

Anahtar Kelimeler: Kurumsal Sosyal Sorumluluk (KSS), Kurumsal Siirdiirilebilirlik, is Hukuku,
Sosyal Sirdurdlebilirlik, Cevresel Stirdirulebilirlik.

ABSTRACT

Sustainability consists of three fundamental dimensions, economic, social, and
environmental, which cannot be considered independently of one another, nor can one be
sacrificed for the sake of another®. This tripartite structure also forms the foundation of
corporate sustainability. In particular, employment relations lie at the centre of social
sustainability®. Issues such as equality, trade union freedomes, fair wages, occupational health
and safety, the prevention of child labour, the abolition of forced labour, education, employee
well-being, and work-life balance have historically been protected through labour law
instruments. For this reason, corporate sustainability has, by its very nature, developed in
close connection with labour law. However, contemporary discussions have largely focused
on the social dimension of sustainability, while the contribution of labour law to
environmental sustainability has been addressed only to a limited extent. Yet, a sustainable
world depends not only on economically and socially sustainable workplaces, but also on
environmentally sustainable ones. The workplace is one of the primary sites where
production takes place, where environmental impacts emerge, and where they can be
transformed. Therefore, the relationship between corporate sustainability and labour law
should be assessed not only through the lens of social sustainability, but also together with
environmental sustainability®.

92 0J, 18.08.2023, C 293/27, Opinion of the European Economic and Social Committee on Green Collective
Bargaining: Good Practices and Future Prospects - Exploratory Opinion.

93 Ding Utiikler, s. 249-251.

94 Mittwoch, A. C./Wetenkamp, L./Bleier, A.: Unternehmensrechtliche Nachhaltigkeit und ESG, NJW 2022, p. 3602;
Cagnin, V.: Labour Law and Sustainable Development, Alphen aan den Rijn 2020, p. 22-24.

95 Becke, G./Bleses, P.: Interdependenzen von Arbeit und Nachhaltigkeit - zur Einflihrung, Interdependenzen von
Arbeit und Nachhaltigkeit (Editors: Becke, G./Bleses, P.), Weinheim/Basel 2022, p. 9-10.

% Ding Utiikler, 1. C.: iklim Degisikligi ile Miicadelede is ve Sosyal Giivenlik Hukukunun Araglari: isin ve Iscinin
Korunmasi, Ankara 2025, p. 147, 245-249.
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Indeed, the historical development of corporate sustainability demonstrates that social and
environmental obligations have evolved not separately, but in an interconnected manner. In
this context, international labour law sources have played an important role. Classical sources
of international labour law include the ILO Constitution, ILO conventions, recommendations,
declarations, and codes of practice. In particular, the ILO Tripartite Declaration of Principles
concerning Multinational Enterprises and Social Policy and the Declaration on Fundamental
Principles and Rights at Work have been decisive in relation to fundamental labour rights such
as freedom of association, non-discrimination, the elimination of child labour, the prohibition
of forced labour, and occupational health and safety. Through the Declaration on
Fundamental Principles and Rights at Work, member states accepted the obligation to
respect, promote, and realise these rights °’ . In addition, the OECD Guidelines for
Multinational Enterprises on Responsible Business Conduct, the UN Global Compact, the UN
2030 Agenda for Sustainable Development, the UN Guiding Principles on Business and Human
Rights, and ISO 26000, although not adopted by the ILO, are among the sources of
international labour law and may function as codes of conduct when adopted by enterprises.
These instruments have also played an important role in this development®®. These
instruments contributed to the emergence of a sustainability approach in which fundamental
labour rights, human rights, and environmental responsibilities are addressed together. Thus,
social and environmental obligations have increasingly evolved in tandem within the
framework of corporate sustainability.

Over time, a clear transition has taken place from voluntary corporate social responsibility
(CSR) to binding sustainability obligations. The strengthening of sustainability through hard
law instruments beyond soft law approaches has transformed sustainability from a merely
ethical preference for enterprises into part of legal compliance and legal responsibility®®. In
EU law, important examples of this transformation include the Corporate Sustainability
Reporting Directive (CSRD) and the Corporate Sustainability Due Diligence Directive (CSDDD).
While the CSRD incorporates environmental, social, and governance issues into sustainability
reporting, the CSDDD imposes due diligence obligations on companies in relation to human
rights and adverse environmental impacts.

In Turkish law, important reflections of this transformation can be seen in the Sustainability
Principles Compliance Framework and the Turkish Sustainability Reporting Standards (TSRS).
Under the Capital Markets Board’s “comply or explain” approach, companies within the
relevant scope are required, where they fail to comply with environmental and social
sustainability principles, to disclose the reasons for non-compliance and whether a future
compliance plan exists. Within this framework, issues such as climate change mitigation

97 Servais, J. M.: International Labour Law, 7th Edition, Alphen aan den Rijn 2022, p. 87-246; Liukkunen, U.: The ILO
and Transformation of Labour Law, International Labour Organization and Global Social Governance (Editors:
Halonen, T./Liukkunen, U.), Cham 2021, p. 28.

98 Servais, p. 232-241.

99 Miickl, P.: CSR, ESG und Arbeitsrecht - Ein Uberblick, ArbRAktuell 2022, p. 303.
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strategies, greenhouse gas emissions, human rights, workers’ rights, the prohibition of child
labour, and occupational health and safety have become more visible. With the adoption of
the TSRS, a binding reporting framework regarding sustainability- and climate-related
financial risks and opportunities has also been introduced. Nevertheless, unlike the EU’s
double materiality approach, the TSRS primarily focuses on financial risks arising from
environmental factors and, to a limited extent, social factors affecting the undertaking.
Although this represents an important development in Turkish law, there remains a need for
a more holistic approach that addresses human rights, particularly fundamental labour rights,
and environmental impacts together. However, achieving sustainable workplaces cannot be
ensured solely through corporate reporting mechanisms. Labour law norms, as the
fundamental rules governing the workplace, must also be reconsidered from an
environmental perspective. In this regard, labour law contains important tools for the

realisation of environmental sustainability'®.

From the perspective of individual labour law instruments, reducing working time may
contribute to environmental sustainability by increasing worker productivity while reducing
energy and carbon-intensive activities without necessarily causing a loss in production
output®l, Remote work should be considered not only in terms of reducing commuting-
related emissions, but also as a climate-friendly model of work organisation when combined
with low-carbon transport, energy efficiency, and sustainable digital infrastructure 2.
Whistleblowing is also an important tool for identifying environmental violations and
sustainability-related risks. However, its effectiveness depends on workers having adequate
knowledge of the environmental effects of production activities. For this reason, sustainability
reporting is crucial in making environmental risks and workplace-related impacts more visible.
For workplaces not covered by reporting obligations, worker representation mechanisms with
environmental competences may serve as important tools to address this gap'®.

From the perspective of collective labour law instruments, integrating climate change into the
agenda of trade union activity and collective bargaining is equally important. Given their
function of protecting the economic and social interests of their members, trade unions can

100 ping Utiikler, p. 249 ff.

101 Schwendinger, M.: Arbeitszeitverkiirzung als Strategie zur Bekampfung der Arbeitslosigkeit, WISO 2015, Vol.
38, 1. 2, p. 133-151, 146-147; Gunderson, R.: Work Time Reduction and Economic Democracy as Climate Change
Mitigation Strategies: or Why The Climate Needs a Renewed Labor Movement, Journal of Environmental Studies
and Sciences 2019, Vol. 9, p. 38; Pullinger, M.: Working Time Reduction Policy in a Sustainable Economy: Criteria
and Options for Its Design, Ecological Economics 2014, Vol. 103, p. 11; Cieplinski, A./D’Alessandro, S./Guarnieri, P.:
Environmental Impacts of Productivity-Led Working Time Reduction, Ecological Economics 2021, Vol. 179, Article
106822, p. 1.

102 Akglic, M./Galgdczi, B./Meil, P.: Remote Work and The Green Transition, The Future of Remote Work (Editors:
Countouris, N./De Stefano, V./Piasna, A./Rainone, S.), Brussels 2023, p. 45-59, 45-47, 52-53.

103 Blaise, K./Ibrahim, N.: Workers’ Environmental Rights in Canada: A Project with Adapting Canadian Work and
Workplaces to Respond to Climate Change (ACW), 2019, p. 47-50, 55-56; Arabadjieva, K./Tomasetti, P.: Towards
Workers” Environmental Rights: An Analysis of EU Labour and Environmental Law, ETUI Working Paper, Brussels
2024, p. 6, 27-28; Ding Utiikler, p. 321-322.
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become transformative actors in responding to the effects of the climate crisis on working
lifel®®. Green clauses incorporated into collective agreements may provide strong protective
mechanisms in relation to energy efficiency, sustainable transport, remote work, green skills
training, participation in environmental governance, climate-related occupational health and
safety risks, and a just transition®.

In conclusion, when the economic, social, and environmental dimensions of sustainability are
considered together, the workplace emerges as a central site of this transformation. Labour
law, as the primary normative framework governing the workplace, stands out not only for
its social protective function, but also as one of the key legal tools for ensuring environmental
sustainability. Therefore, building sustainable workplaces requires incorporating the
environmental dimension into the delicate balance between the economic and social
dimensions traditionally addressed within labour law.

Keywords: Corporate Social Responsibility (CSR), Corporate Sustainability, Labour Law, Social
Sustainability, Environmental Sustainability.

104 Zbyszewska, A./Pillon, M.: Labour and Environmental Sustainability-UK Report-Agreenment: A Green Mentality
for Collective Bargaining, ADAPT University Press 2020, p. 9; Chacartegui Jdvega, C./Canalda Criado, S.: Labour and
Environmental Sustainability-Spanish Report-Agreenment: A Green Mentality for Collective Bargaining, ADAPT
University Press 2020, p. 15; Gunderson, p. 36.
105 QJ, 18.08.2023, C 293/27, Opinion of the European Economic and Social Committee on Green Collective
Bargaining: Good Practices and Future Prospects - Exploratory Opinion.
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Cevresel Beyanlara iliskin Reklam Kurulu Kararlarinin Tiiketicilerin
Korunmasi Hukuku Bakimindan Degerlendirilmesi

Evaluation of Decisions of the Board of Advertisement Regarding
Environmental Claims within the Framework of Consumer Protection
Law

Tic. Uzm. Seyma Giilay Kog (*)

OZET

6502 sayili Tuketicinin Korunmasi Hakkinda Kanun kamu yararina uygun olarak tiketicinin
saglik ve glvenligi ile ekonomik cikarlarini koruyucu, zararlarini tazmin edici, cevresel
tehlikelerden korunmasini saglayici, tiiketiciyi aydinlatici ve bilinglendirici 6nlemleri alma gibi
amaclar cercevesinde ylrirlige girmistir. 6502 sayili Kanun’un “Reklam Kurulu” bashkli
63’lincti maddesinin birinci fikrasinda belirtildigi tzere Kurul ticari reklamlarda uyulmasi
gereken ilkeleri belirleme ve haksiz ticari uygulamalara karsi tiketiciyi korumaya yonelik
dizenlemeleri yapma, bu hususlar cercevesinde inceleme ve gerektiginde denetim yapma,
inceleme ve denetim sonucuna gore durdurma veya ayni ydontemle diizeltme veya idari para
cezasl veya gerekli gorilen hallerde de (i¢ aya kadar tedbiren durdurma cezasi ya da igerigin
cikarilmasi ve/veya erisimin engellenmesi karari verme hususlarinda gérevlidir. Bu baglamda,
tuketicilerin mevzuata aykiri ticari reklamlar ile haksiz ticari uygulamalardan korunmasi
anlaminda idarenin kullandigi mekanizmalardan biri olan Reklam Kurulu her tirla reklami
inceledigi gibi cevresel beyan iceren (yesil) reklamlari da inceleyerek bu reklamlar hakkinda
idari yaptirim uygulama konusunda yetkili ve gorevlidir.

Cevresel beyan iceren reklamlar, Kristic ve bask. (2021:96) Hartmann & Apaolaza-lbafiez
(2009)’den aktardigi tizere %7 “iriinlerin basit ¢cevre dostu iddialarindan, cevresel kimlik
bilgilerini vurgulayan kurumsal imajlara ve ¢evresel sorumluluklari tesvik eden kamusal
etkinliklere kadar” cok cesitli olabilmektedir. Ancak en genel haliyle tiketicilerin cevresel
gelismeler karsisinda artan bilincini hedeflemeye yonelik reklam faaliyeti olarak da ele
alinabilir. Cevresel beyan ise “ticari reklam veya ticari uygulama kapsaminda bir mal veya
hizmetin bilesen, (iretimi, piyasaya arz siireci, kullanimi veya bertaraf edilme siireci ile ilgili

* Ticaret Bakanhg, Ticaret Uzmani, s.koc5@ticaret.gov.tr, ORCID: 0009-0006-6711-9753.
Ministry of Trade, Trade Expert.
107 Krstic, J./Kostic Stankovic, M./Cvijovic, J.: Green Advertising And Its Impact on Environmentally Friendly
Consumption Choices - A Review, Industrija, C. 49, S. 1, ss. 93-119, 2021.
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olarak cevresel fayda sagladidina veya cevreye olumsuz bir etkisinin bulunmadigina iliskin
ibare veya gérsel”*®olarak tanimlanabilmektedir.

Cevresel beyan iceren reklamlar, 6502 sayil Kanun’a ve Ticari Reklam ve Haksiz Ticari
Uygulamalar Yonetmeligi'nde belirtilen sartlara uymadig takdirde mevzuata aykiri/yaniltici
cevresel beyan veya yesil aklama olarak nitelendirilebilir. Ayrica, Ticari Reklam ve Haksiz Ticari
Uygulamalar Yonetmeligi’'nin Ek-1 maddesi geregince hazirlanarak 13.12.2022’de ydrirlige
giren “Cevreye |liskin Beyanlar iceren Reklamlar Hakkinda Kilavuz” hikiimleri de cevresel
beyan iceren reklamlarda uyulmasi gereken kurallari detaylandiran bir kaynak olarak
degerlendirilebilmektedir.

Bu baglamda, yesil aklama olarak degerlendirilen uygulamalara iliskin Reklam Kurulu
tarafindan cesitli kararlar verilmistir. Glincel kararlara bakmak gerekirse, Reklam Kurulu’nun
12.02.2026 tarihli ve 366 sayili toplantisinda bir tuvalet kagidinin muhtelif mecralarda yer alan
tanitimlarinda kullanilan “doga dostu” ifadesinin genel nitelikte bir ifade oldugu, Grlinln
ve/veya kullanim surecinin hangi asamasinda ve hangi kisimlari ile “doga dostu” oldugu
hususuna iliskin tiiketicilere bilgi verilmedigi ayrica genel nitelikte kullanilan bu kavramailiskin
herhangi bir aciklamaya yer verilmedigi dolayisiyla Girlinlin cevreye etkilerine iliskin yer verilen
“doga dostu” ifadesinin tiketiciler nezdinde belirsizlige yol actigi belirtilmistir. Diger taraftan
“Geri dénlistiiriilebilir...ambalaj malzemeleri kullanarak...” ifadesine yer verilmesine ragmen
ambalajin hangi oranda geri donustirulebildigine dair aciklayici bilgilere yer verilmemesinin
ortalama tiketici nezdinde anlam belirsizligine yol acarak Uriin ambalajinin tamaminin geri
donusturilebilecegi algisi olusturdugu, son olarak “..tesislerimizde %100 yenilenebilir elektrik
enerjisi kullanarak...” ifadesine yer verilmesine ragmen yenilenebilir enerjinin elde edildigi
kaynaga (rlzgar enerjisi, glines enerjisi vb.) yer verilmeyerek tiketicilerin eksik bilgilendirildigi
degerlendirilmis olup, bu kapsamda anilan reklamlara durdurma cezasi uygulanmasina karar
verilmistir. Reklam Kurulu’nun 12.03.2026 tarihli ve 367 sayili toplantisinda ise bir bocek
kovucu spreyin internet sitesinde yer alan tanitimlarinda; “..Cevre dostu ambalaji ile
stirdiirtlebilir bir kullanim sunar...” ifadelerine yer verilmis olmasina ragmen, s6z konusu
iddianin Ticari Reklam ve Haksiz Ticari Uygulamalar Yénetmeligi'nin “ispat kiilfeti” bashkli
9’uncu maddesinde yer alan esaslar ¢ercevesinde ispatlanamadigi gerekgesiyle reklam veren
hakkinda anilan reklamlara durdurma cezasi uygulanmasina karar verilmistir.

Reklam Kurulu kararlari degerlendirildiginde, cevre konusunda hassasiyeti artan tiiketicilerin
yaniltici ¢evresel beyanlar kullanilarak etkilenmemesi adina detayli incelemeler yapildigi
gorilmektedir. Tliketicilerin korunmasi hukuku tiliketiciye yonelik her tirli islemi kapsamasi
bakimindan oldukga genis bir yelpazede degerlendirilmekte, reklamlar da tiketim tercihlerini
dogrudan etkileme kabiliyeti bakimindan bu alanda basat rol oynamaktadir. Dolayisiyla

108 Cevreye iliskin Beyanlar iceren Reklamlar Hakkinda Kilavuz icin bkz.
https://tuketici.ticaret.gov.tr/data/63ada5bc13b876a1c8715f73/2023%C3%87evreye%20%C4%B0li%C5%9Fkin%
20Beyanlar%20%C4%B0%C3%A7eren%20Reklaml.pdf, Son Erisim: 01.06.2026.
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cevresel beyan iceren reklamlarin Reklam Kurulu tarafindan denetleniyor olmasi, tiiketicilerin
korunmasi hukuku alaninda énemli bir glivence olusturmaktadir.

Bu calisma kapsaminda, cevresel beyan iceren reklamlarin tiiketim tercihlerine etkisi ve dnemi
gibi genel bilgilendirmelerin akabinde yasal cercevesi ele alinacak, bunun ardindan ise 6rnek
Reklam Kurulu kararlari ile ilgili degerlendirmelerde bulunulacaktir.

Anahtar Kelimeler: Reklam, Reklam Kurulu, Cevresel Beyan/Yesil iddia, Yesil Aklama,
iddialarin ispati.

ABSTRACT

Law No. 6502 on the Protection of Consumers entered into force with the objectives of
protecting consumers’ health, safety, and economic interests in line with the public interest;
compensating for consumer losses; ensuring protection against environmental hazards; and
taking measures to inform and raise consumer awareness. As stated in the first paragraph of
Article 63 of Law No. 6502, titled “Board of Advertisement” the Board is authorized to
determine the principles to be observed in commercial advertisements, adopt regulations
aimed at protecting consumers against unfair commercial practices, conduct examinations
and inspections within this framework, and, where necessary, impose sanctions. Depending
on the outcome of such examinations and inspections, the Board may order the suspension
of advertisements, require their correction through the same method, impose administrative
fines, or, where deemed necessary, order a precautionary suspension of up to three months,
as well as the removal of content and/or the blocking of access. In this context, the Advertising
Board, which constitutes one of the mechanisms employed by the administration to protect
consumers from unlawful commercial advertisements and unfair commercial practices, is
authorized and responsible not only for reviewing all types of advertisements but also for
examining advertisements containing environmental claims (green advertisements) and
imposing administrative sanctions where appropriate.

Advertisements containing environmental claims can take a wide variety of forms, “ranging
from simple environmentally friendly product claims to corporate images emphasizing
environmental credentials and public initiatives promoting environmental responsibility”, as
noted by Kristi¢ et al. (2021:96), citing Hartmann and Apaolaza-lbafiez (2009)'%°. However, in
its broadest sense, such advertising may be understood as advertising activity aimed at
appealing to consumers’ growing awareness of environmental issues. An environmental
claim, on the other hand, may be defined as “any statement or visual representation used in
a commercial advertisement or commercial practice indicating that a product or service,

109 Krstic, J./Kostic Stankovic, M./Cvijovic, J.: Green Advertising And Its Impact on Environmentally Friendly
Consumption Choices - A Review, Industrija, Vol. 49, 1. 1, pp. 93-119, 2021.
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through its components, production process, marketing and distribution process, use, or
disposal, provides an environmental benefit or has no adverse impact on the environment”*1°.

Advertisements containing environmental claims may be characterized as unlawful or
misleading environmental claims, or as greenwashing, where they fail to comply with the
requirements set out in Law No. 6502 and the Regulation on Commercial Advertising and
Unfair Commercial Practices. In addition, the “Guideline on Advertisements Containing
Environmental Claims”, which was prepared pursuant to Annex-1 of the Regulation on
Commercial Advertising and Unfair Commercial Practices and entered into force on 13
December 2022, may be regarded as an important source detailing the rules applicable to
advertisements containing environmental claims.

In this context, the Board of Advertisement has issued various decisions concerning practices
deemed to constitute greenwashing. Looking at recent decisions, during its 366th meeting
held on 12 February 2026, the Board examined advertisements for a toilet paper product
published across various media channels. The Board determined that the expression “nature-
friendly” constituted a general claim and that consumers were not provided with any
information regarding which stage of the product and/or its use process, or which particular
features, rendered it “nature-friendly”. Furthermore, no explanatory information was
provided concerning this broadly framed concept. Accordingly, the Board concluded that the
claim created uncertainty among consumers regarding the product’s environmental impact.
The Board further found that, although the advertisements included the statement “using
recyclable packaging materials” no explanatory information was provided regarding the
extent to which the packaging was recyclable. This omission was considered likely to create
ambiguity for the average consumer and to give the impression that the entire packaging was
recyclable. Finally, despite the claim that the company was “using 100% renewable electricity
in our facilities” the source of the renewable energy (such as wind or solar power) was not
specified, resulting in incomplete information being provided to consumers. On these
grounds, the Board decided to impose a suspension order on the advertisements in question.
Similarly, during its 367th meeting held on 12 March 2026, the Advertising Board reviewed
promotional materials published on the website of an insect repellent spray product.
Although the advertisements contained the statement “offers sustainable use through its
environmentally friendly packaging” the advertiser was unable to substantiate this claim in
accordance with the principles set out in Article 9 of the Regulation on Commercial
Advertising and Unfair Commercial Practices, entitled “Burden of Proof”

An examination of the Advertising Board’s decisions demonstrates that detailed assessments
are conducted to prevent consumers, whose sensitivity to environmental issues has increased
significantly, from being influenced by misleading environmental claims. Consumer

110 Guideline on Advertisements Containing Environmental Claims see.
https://tuketici.ticaret.gov.tr/data/63ada5bc13b876a1c8715f73/2023%C3%87evreye%20%C4%B0li%C5%9Fkin%
20Beyanlar%20%C4%B0%C3%A7eren%20Reklaml.pdf, Last Accessed: 01.06.2026.
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protection law is interpreted broadly, as it encompasses all transactions and practices
directed toward consumers, and advertisements occupy a central position within this field
due to their direct influence on consumer purchasing decisions. Accordingly, the supervision
of advertisements containing environmental claims by the Advertising Board constitutes an
important safeguard within the framework of consumer protection law.

Within the scope of this study, following a general overview of the impact and significance of
advertisements containing environmental claims on consumer preferences, the relevant legal
framework will be examined. Subsequently, selected Board of Advertisement decisions will
be analyzed and evaluated.

Keywords: Advertisement, Board of Advertisement, Green Claims, Greenwashing,
Substantiation of Claims.






Yaniltici Cevresel iddialarda Bulunmak Suretiyle Haksiz Rekabet
Halinde Ceza Sorumlulugu

Criminal Liability in Cases of Unfair Competition Through Misleading
Environmental Claims

Dog. Dr. Eylem Bas Bayraktaroglu (*)

OZET

Cevresel iddialarda bulunmak suretiyle haksiz rekabet halinde ceza sorumlulugunun bulunup
bulunmadigl meselesinin ¢6zimil icin 6102 sayili Turk Ticaret Kanunu'nun (TTK) 62.
maddesine bakilmalidir. Bu maddenin 1. fikrasinin (a) bendinde TTK’nin 55. maddesinde yer
alan “haksiz rekabet fiillerinden birini kasten isleyenler”in, “fiil daha adir cezayr gerektiren
baska bir su¢ olusturmadigi takdirde,” TTK’'nin 56. maddesi uyarinca “hukuk davasini agma
hakkini haiz bulunanlardan birinin sikdyeti” halinde “iki yila kadar hapis veya adli para
cezasiyla cezalandiril”acaklari belirtiimektedir. Bahsi gecen (a) bendindeki gonderme dikkate
alindiginda TTK'nin “ddiriistliik kuralina aykiri davranislar, ticari uygulamalar” bashkli 55.
maddesinin 1. fikrasinda bu fikrada “sayilan héller”in “haksiz rekabet hdllerinin baslicalar”
oldugu ifade edilmekle birlikte bu baslcalik kapsaminda ilk olarak 6 bent halinde ayrim
yapilmaktadir. Bu bentler arasinda yer alan (a) bendinde “diiriistliik kuralina aykiri reklamlar
ve satis yontemleri ile diger hukuka aykiri davranislar ve 6zellikle;” de 12 alt bent halinde
sayllan davranislardansa “kendisi, ticari isletmesi, isletme isaretleri, mallari, is (iriinleri,
faaliyetleri, fiyatlari, stoklari, satis kampanyalarinin bicimi ve is iliskileri hakkinda gercek disi
veya yaniltici aciklamalarda bulunmak veya ayni yollarla liglincii kisiyi rekabette éne
gecirmek” fiiline yer veren 2. alt bent lizerinde durmak gereklidir. Bizatihi yaniltici cevresel
iddialarda bulunmak suretiyle haksiz rekabetin, s6éz konusu 2. alt bent kapsaminda
degerlendirilmesi mimkiinse de TTK’nin 55. maddesinin 1. fikrasina bakildiginda 6rnekleme
yoluyla belirlemelerin yapildigi gortlmektedir. TTK'nin 62. maddesinin 1. fikrasinin (a)
bendinde esasinda eksik ceza normu vardir, zira davranis kurali bakimindan 55. maddeye
gonderme yapmaktadir. Bu haliyle yaptirrm kismi bakimindan olmasa da davranis kurali
bakimindan ceza hukukunda gecerli olan kanunilik ilkesine ve bu cergcevede kanunun
belirliligine ve de kiyas yasagina aykirihik s6z konusudur. Halihazirda kanunilik ilkesi
bakimindan sorunlu olan diizenlemelere atifla yaniltici cevresel iddialarda bulunmak suretiyle
haksiz rekabetin, haksiz rekabet sucunu olusturacagi ¢ikariminda bulunmak, sorunu sorunla
c¢6zmek ve bu cercevede yine sorunlu bir ¢cikarimda bulunmaya sebebiyet verecek niteliktedir.

* Eskisehir Osmangazi Universitesi Hukuk Fakiiltesi, Ceza ve Ceza Muhakemesi Hukuku Anabilim Dali Ogretim Uyesi,
eylem.bas@ogu.edu.tr, ORCID: 0000-0002-3400-2042.
Eskisehir Osmangazi University Law Faculty, Department of Criminal and Criminal Procedure Law.
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Kanunilik ilkesi bakimindan ortaya ¢ikan sorunu asabilmek adina kanun koyucuya TTK’nin 55.
maddesi bakimindan kaynaklik degeri tasiyan isvigre’nin 19.12.1986 tarihli Haksiz Rekabete
Karsi Federal Kanun’unun “haksiz reklam, satis yéntemleri ve diger hukuka aykiri davranisiar”
basligini tastlyan 3. maddesinin 1. fikrasina eklenen ve 01.01.2025 tarihinde ydrirlige giren
“bir kisi”nin “kendisinin, mallarinin, islerinin veya hizmetlerinin sebebiyet verdigi iklim etkisine
iliskin, objektif ve dogrulanabilir kriterlere dayanarak kanitlanamayan iddialarda bulunmasir”
halinde yani yaniltici cevresel iddialarda bulunmasinin “haksiz davranis” oldugu seklindeki (x)
bendine benzer bir diizenlemeye TTK'nin 62. maddesinde ayri bir bent olarak yer vermesi
Onerilebilir. Ayrica kanunilik ilkesi bakimindan ortaya ¢ikan sorunlarin dniine gecebilmek
adina kanun koyucu tarafindan 62. maddenin 1. fikrasinin (a) bendinin kaldirilarak hangi
fiillerin haksiz rekabet sucunu olusturdugu tahdidi bir sekilde 62. maddede sayilmalidir.
Halihazirda hangi fiillerin haksiz rekabet olusturdugunu belirlemek konusunda TTK'da
ornekleme yoluyla bir belirleme yapilmasi -ceza hukuku ayrik tutuldugunda- haksiz rekabet
hukuku bakimindan sorun teskil etmese de sayet bu fiillerin ayni zamanda sug olusturdugu
sOyleniyorsa iste artik bu durumda sorun olusmaktadir. Zira her bir hukuka aykiri fiil, ayni
zamanda suc¢ degildir. Her ne kadar bu 6neri yaniltici cevresel iddialarda bulunmak fiilinin ceza
sorumlulugunu dogurmasi bakimindan sorunu ¢ozebilecek nitelikteyse de ceza hukukunun
son ara¢ olmasi ilkesi karsisinda yine de tartisma gotlrir niteliktedir. Tebligde s6z konusu
belirlemelere gerekgeleriyle yer verilmeye calisilacaktir.

Anahtar Kelimeler: Yaniltici Cevresel iddialarda Bulunmak, Haksiz Rekabet, Ceza Sorumlulugu,
Kanunilik ilkesi, Ceza Hukukunun Son Arag¢ Olma ilkesi.

ABSTRACT

To determine whether criminal liability exists for unfair competition through the making of
misleading environmental claims, reference should be made to Article 62 of the Turkish
Commercial Code No. 6102 (TCC). Pursuant to subparagraph (a) of paragraph 1 of this article,
those who “intentionally commit one of the acts of unfair competition outlined in Article 55 of
the TCC” shall, “provided that the act does not constitute another offence requiring a heavier
penalty,” be “punished with imprisonment of up to two years or a judicial fine” upon “the
complaint of one of the persons entitled to bring a civil action pursuant to Article 56 of the
TCC.” Considering the reference contained in the subparagraph (a), it is observed that
paragraph 1 of Article 55 of the TCC, titled “acts and commercial practices contrary to the
principle of good faith,” states that the “cases listed” therein constitute “the principal forms
of unfair competition.” Within this principal categorization, a distinction is made in the form
of six subparagraphs. Among these, subparagraph (a), concerning “advertisements and
methods of sale contrary to the principle of good faith and other unlawful conduct, and in
particular,” enumerates twelve further subparagraphs. In this context, particular attention
should be paid to the second subparagraph, which regulates the act of “making false or
misleading statements regarding oneself, one’s commercial enterprise, business signs, goods,
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products, activities, prices, stocks, forms of sales campaigns, and business relations, or
enabling a third party to gain an advantage in competition through the same means.”
Although it is possible to evaluate unfair competition through making misleading
environmental claims within the scope of the second subparagraph, paragraph 1 of Article 55
of the TCC demonstrates that the determinations therein are made by way of exemplification.
In essence, subparagraph (a) of paragraph 1 of Article 62 of the TCC constitutes an incomplete
criminal norm, insofar as it refers to Article 55 with respect to the rule of conduct. In this form,
although not in terms of the sanction aspect, there is a violation of the principle of legality,
which is valid in criminal law, and within this framework, the principle of certainty of the law
and the prohibition of analogy, in terms of the rule of conduct. Against this background,
inferring, by reference to provisions that are already problematic from the perspective of the
principle of legality of crimes, that unfair competition through making misleading
environmental claims constitutes the offence of unfair competition amounts to solving one
problem with another and, in this respect, leads to a similarly problematic conclusion. To
overcome the difficulties arising from the principle of legality, it may be suggested to the
legislator that a provision similar to subparagraph (x), added to paragraph 1 of Article 3 of the
Swiss Federal Act Against Unfair Competition dated 19 December 1986—which serves as a
source of inspiration for Article 55 of the TCC—and which entered into force on 1 January
2025, be incorporated into Article 62 of the TCC as a separate subparagraph. The provision
regards as an “unfair act” the situation in which “claims about themselves, their goods, works
or services relating to the climate impact that they cause that cannot be substantiated based
on objective and verifiable criteria,” that is, the making of misleading environmental claims.
Furthermore, to prevent the problems arising from the principle of legality, subparagraph (a)
of paragraph 1 of Article 62 should be repealed, and the legislator should exhaustively
enumerate within Article 62 itself which acts constitute the offence of unfair competition. At
present, the TCC determines, by way of illustration, that certain acts constitute unfair
competition, which does not pose a problem from the perspective of unfair competition law,
if criminal law is excluded. However, if it is asserted that these acts also constitute criminal
offences, a problem inevitably arises. Indeed, not every unlawful act is, at the same time, a
criminal offence. Although this proposal may have the potential to resolve the issue regarding
the criminal liability arising from the act of making misleading environmental claims, it
nevertheless remains debatable considering the ultima ratio principle in criminal law. This
presentation will attempt to address the determinations together with their underlying
justifications.

Keywords: Misleading Environmental Claims, Unfair Competition, Criminal Liability, the
Principle of Legality, the Ultima Ratio Principle.






Cevrenin Ceza Hukuku Aracihigiyla Korunmasina iliskin Yeni
Avrupa Konseyi Sozlesmesi’ne Genel Bir Bakis

An Overview of the New Council of Europe Convention on the
Protection of the Environment through Criminal Law

Dr. Ogr. Uyesi Volkan Mavis (*)

OZET

Cevrenin korunmasinda ceza hukukuna basvurulmasinin gerekliligi, uzun yillardir kabul géren
bir anlayis halini almistir. Bu baglamda, gerek ulusal gerekse uluslararasi dizenlemelerde
cevre ceza hukukuna iliskin hiklimlere yer verilmesi yerlesik bir kabul niteligindedir. Bu
anlayisin bir yansimasi olarak, 1998 yilinda Cevrenin Ceza Hukuku Araciligiyla Korunmasina
iliskin Avrupa Konseyi Sdzlesmesi kabul edilmistir. Avrupa Konseyi’ne {iye olmayan devletlerin
de imzasina acik olan bu Sézlesme, son derece olumlu bir girisim olmasina ragmen, ortaya
¢ikan cevre sorunlari karsisinda gilincelligini yitirmistir. Mevcut haliyle cevre ceza hukukuna
iliskin cerceve bir metin hlviyeti tasiyan Soézlesme’ye alternatif olarak yeni bir taslagin
hazirlanmasina Mayis 2023 tarihinde baslanmistir.

Cevrenin Ceza Hukuku Araciligiyla Korunmasina iliskin Yeni Avrupa Konseyi Sézlesmesi, 3
Aralik 2025 tarihi itibariyla imzaya agiimistir. En az sekizi Konsey liyesi olmak lizere on devletin
imzalamasiyla yurirlige girecek olan S6zlesme, cevrenin korunmasi bakimindan énemli bir
esik teskil etmektedir. S6zlesme’'nin 1. maddesinde belirtildigi (zere metin, (¢ temel amag
dogrultusunda kaleme alinmistir: ¢cevre suclarini 6nlemek ve bu ihlallerle miicadele etmek,
cevre suglariyla miicadelede ulusal ve uluslararasi is birligini glclendirmek ve asgari
standartlar olusturarak ulusal mevzuatlar arasinda uyum saglamak.

Yeni SOzlesme, cevreye zarar veren pek cok fiilin su¢ olarak diizenlenmesi yoniinde imzaci
devletlere yukimlilik getirmektedir. S6z konusu ihlallere 6rnek olarak izinsiz madencilik
faaliyetleri yirutilmesi, koruma altindaki habitatlarin, flora ve faunanin yok edilmesi
gosterilebilir. Sozlesme ¢ercevesinde, ¢evre ihlallerini sug olarak diizenlemekle yikimli taraf
devletlerin, gercek kisiler bakimindan adli para cezasi veya hapis cezasi; tlzel kisiler
bakimindan ise adli para cezasi ya da bunlara 6zgl glvenlik tedbirleri uygulamalari
Ongorilmustir. Yaptirimlarin  uygulanmasi bakimindan taraf devletler yetkili olup,
yargilamalarin miimkiin oldugunca c¢evre ihlallerine iliskin uzmanlasmis makamlar tarafindan
ylritilmesi tavsiye edilmektedir.

* Eskisehir Osmangazi Universitesi Hukuk Fakiiltesi, Ceza ve Ceza Muhakemesi Hukuku Anabilim Dali Ogretim Uyesi,
volkan.mavis@ogu.edu.tr, ORCID: 0000-0001-9182-3130.
Eskisehir Osmangazi University Law Faculty, Department of Criminal and Criminal Procedure Law.
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Sozlesme’'nin kayda deger yenilikler getirmesine ragmen, elestiriye acik pek ¢ok yoniinin
bulundugunu belirtmek gerekir. Her seyden 6nce, taraf devletlere getirilen ylkimliliklerin
onemli bir kisminin ulusal ceza adaleti sistemlerinin kurumsal kapasitesini asar nitelikte
oldugu ileri surilebilir. Sozlesme, cevre suclarinin sorusturulmasi ve kovusturulmasi
bakimindan uzmanlasmis birimlerin olusturulmasini 6ngérmektedir. Ancak bircok devletin
mevcut yargi ve kolluk kapasitesi dikkate alindiginda, bu diizeyde bir uzmanlasma ve teknik
donanimin kisa vadede saglanmasi gli¢ goriinmektedir. Bir diger dnemli sorun ise gerek ulusal
gerekse uluslararasi alanda tartismali kavramlara metinde yer verilmis olmasidir. Cevre ceza
hukukunun en sorunlu konularindan biri, cevre suclarinin belirlilik ilkesiyle olan iliskisidir. Bu
baglamda, Sozlesme’nin getirdigi yukamlllikler dogrultusunda dizenlemeler yapan
devletlerin kavramlara farkl anlamlar yiklemeleri ve dolayisiyla birbiriyle uyumsuz metinler
kaleme almalari mimkindir. Ceza hukuku ekollerinin Ulkeden Ulkeye farkhlik tasidig
dislintldtglinde bu sorunun ortaya ¢cikma riski daha net anlasilir. Tim bu hususlar géz 6niine
alindiginda, S6zlesme’nin amacglarindan biri olan ulusal diizenlemeler arasinda uyum saglama
hedefi gerceklesmesi giic bir ideal haline gelebilecektir.

Sonug olarak bu sunumda, Avrupa Konseyi'nin imzaya actigl yeni Sozlesme’nin getirdigi
degisiklikler genel hatlariyla incelenecektir. Belirtmek gerekir ki cesur ve gerekli bir adim
olarak degerlendirilmesi gereken bu metin, cesitli aksakliklardan mustarip oldugundan,
saglayacagi katkilara iliskin dnemli soru isaretleri barindirmaktadir. Ulusal mevzuatlarda dahi
tam anlamiyla ¢6zllemeyen ¢evre ceza hukukuna 6zgli sorunlara uluslararasi diizeyde tatmin
edici ¢dziimler sunmak son derece gii¢ bir gérevdir. Ozellikle sinirasan nitelikte ortaya cikan
ihlallerin ne sekilde ele alinacaginin belirlenmesi 6nemli zorluklar dogurmaktadir. Bu
baglamda, S6zlesme’nin getirilerini ve bunlarin hayata gecirilme imkanini degerlendirirken
gercekgi bir yaklasim benimsenmesi elzemdir.

Anahtar Kelimeler: Cevrenin Ceza Hukuku Araciligiyla Korunmasina iliskin Yeni Avrupa
Konseyi Sozlesmesi, Cevre Ceza Hukuku, Cevre Sucu.

ABSTRACT

The necessity of resorting to criminal law for the protection of the environment has long been
recognized as an accepted approach. In this context, the inclusion of provisions concerning
environmental criminal law in both national and international regulations constitutes an
established principle. As a reflection of this understanding, the Council of Europe Convention
on the Protection of the Environment through Criminal Law was adopted in 1998. Although
this Convention, which was also open for signature by non-member states of the Council of
Europe, represented a highly positive initiative, it has lost its relevance in the face of emerging
environmental challenges. In its current form, the Convention constitutes a framework text
concerning environmental criminal law; however, work on preparing a new draft as an
alternative to it began in May 2023.
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The New Council of Europe Convention on the Protection of the Environment through
Criminal Law was opened for signature on 3 December 2025. The Convention, which will enter
into force upon signature by ten states, at least eight of which must be members of the
Council of Europe, constitutes a significant milestone for environmental protection. As stated
in Article 1 of the Convention, the text was drafted with three primary objectives: to prevent
environmental crimes and combat such violations, to strengthen national and international
cooperation in the fight against environmental crime, and to establish minimum standards in
order to ensure harmonization among national legal systems.

The new Convention imposes obligations on signatory states to criminalize numerous acts
harmful to the environment. Examples of such violations include carrying out unauthorized
mining activities and destroying protected habitats, flora, and fauna. Within the framework
of the Convention, states parties that are required to criminalize environmental violations are
expected to impose criminal fines or imprisonment on natural persons, and criminal fines or
security measures specific to legal persons. With regard to the enforcement of sanctions,
states parties retain competence, while it is recommended that proceedings be conducted,
as far as possible, by specialized authorities dealing with environmental violations.

Although the Convention introduces noteworthy innovations, it should be noted that it also
contains many aspects open to criticism. First of all, it may be argued that a significant part of
the obligations imposed on States Parties exceeds the institutional capacity of national
criminal justice systems. The Convention provides for the establishment of specialised units
for the investigation and prosecution of environmental crimes. However, given the current
judicial and law enforcement capacities of many states, it appears difficult to achieve such a
level of specialisation and technical expertise in the short term. Another significant issue is
the inclusion of concepts that remain controversial both nationally and internationally. One
of the most problematic issues in environmental criminal law concerns the relationship
between environmental offences and the principle of legality, particularly the requirement of
legal certainty. In this regard, states implementing domestic legislation in line with the
obligations introduced by the Convention may attribute different meanings to these concepts
and consequently draft incompatible legal texts. Given that schools of criminal law vary from
country to country, the risk of this problem arising becomes more apparent. Considering all
these factors, the Convention’s objective of achieving harmonization among national
regulations may ultimately prove to be an ideal that is difficult to realize.

In conclusion, this presentation will examine, in broad terms, the changes introduced by the
new Convention opened for signature by the Council of Europe. It should be emphasized that
although the text should be regarded as a bold and necessary step, it suffers from various
shortcomings and therefore raises important questions regarding the contribution it is likely
to make. Providing satisfactory solutions at the international level to the unique problems of
environmental criminal law—problems that have not yet been fully resolved even within
national legal systems—is an extremely challenging task. This is particularly true when it
comes to determining how transnational violations should be addressed. In this context, it is

53'



V. Mavis
Farkli Hukuk Disiplinlerinin Cevrenin Korunmasina Yaklasimi Sempozyumu

essential to adopt a realistic approach when evaluating both the innovations introduced by
the Convention and the prospects for their effective implementation.

Keywords: The New Council of Europe Convention on the Protection of the Environment
through Criminal Law, Environmental Criminal Law, Environmental Crime.



Piyasa Gozetimi ve Denetimi Faaliyetleri ile Cevresel Koruma

Environmental Protection through Market Surveillance and Inspection
Activities

Dr. Ogr. Uyesi Burcu Erding Tavil (*)

OZET

Sorumlu oldugu kamu hizmeti alaninda Devlet tiizel kisiligi adina faaliyetler ylriten Ticaret
Bakanhgi biinyesinde bulunan Tiiketicinin Korunmasi ve Piyasa Gozetimi Genel Mudurliugi
tarafindan yerine getirilen piyasa gézetimi ve denetimi faaliyetleri, tiiketicinin korunmasina
yonelik olarak yiritilen idari faaliyetlerdir. Ticaret Bakanliginin sorumlulugunda bulunan
tuketici Grlnlerinin piyasa gozetimi ve denetimi faaliyetlerine iliskin usul ve esaslari, alinacak
onlemler ile ylkimlilikleri kapsayan “Ticaret Bakanligi Piyasa GoOzetimi ve Denetimi
Yénetmeligi”*!! cercevesinde genel mudiirltigiin sorumluluk alanindaki faaliyetlerin, cevrenin
korunmasini saglayip saglamadigi calismanin konusunu olusturmaktadir. ilgili konunun tercih
edilmesinin sebebi; idare hukuku, ticaret hukuku ve c¢evrenin korunmasi anayasal
yukimlulugla kesisiminde yer alan bir konu olmasidir. Devletin sorumlulugu kapsaminda
yerine getirilen diizenleyici ve denetleyici faaliyetlerin yarattigi diizenleyici ve denetleyici
devlet anlayisiile cevre saghgi baglaminda 6nem arz eden ¢cevresel/strdurulebilir kamu diizeni
kavramlari, piyasa denetimi ve gozetimi faaliyetlerinin idare hukuku baglaminda ele
alinmasini gerektirmektedir.

Yonetmelik, dogrudan c¢evrenin korunmasina iliskin bir hukuk normu degildir. Yonetmeligin
amaci, Ticaret Bakanliginin sorumlulugunda bulunan tiiketici Grlinlerinin glivenli ve ilgili teknik
dizenlemelere uygun olmasini saglamak Uzere yiritilecek piyasa gozetimi ve denetimi
faaliyetlerine iliskin usul ve esaslari belirlemektir. Bu amaca ve Yonetmelige uygun bicimde
yerine getirilen faaliyetler, dolayli olarak ¢evrenin korunmasina hizmet etmektedir. Genel
Muddrlik, sorumlu oldugu Urlinlerin insan saghgi ve glivenligine uygun olup olmadigi, uygun
degilse alinacak onlemler ve uygulanacak idari yaptirimlar konusunda yetkilidir. Uriin
Guvenligi ve Teknik Dizenlemeler Kanunu’nda diizenlenen idari para cezalariile Yonetmelikte
dizenlenen risk degerlendirmesi, Grlinlin piyasada bulunmasini énleme, Urinl piyasadan
cekme veya geri cagirma, kamuoyunu riske karsi uyarma, (irlinti imha etme veya kullanilamaz
hale getirme, Urine Tirkce uyarilar ekleme, lriinlin piyasada bulunabilmesi icin 6nkosul
koyma, risk altindaki tiiketicileri uyarma idari yaptirimlari kamu diizenini saglamaya yonelik

* Eskisehir Osmangazi Universitesi Hukuk Fakiltesi, idare Hukuku Anabilim Dali Ogretim Uyesi,
burcu.erdinc@ogu.edu.tr, ORCID: 000-0003-4103-0321.

Eskisehir Osmangazi University Law Faculty, Department of Administrative Law.
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kolluk faaliyetleridir'!2, Kimyasal icerikli triinler, elektronik esyalar, piller, ambalajli tiriinler,
oyuncaklar gibi farkli trtnlerin teknik diizenlemelere aykiri olmasi halinde uygulanacak
yaptirimlarla ¢evre ve insan saghgina yonelik muhtemel zararlarin 6nlenmesi saglanacaktir.
Cevresel risklerin bliyiimeden 6nlenmesi, strdirilebilir kalkinma ve yesil donlisime olan
katkisiyla aslinda ¢evresel kamu diizenini koruyacaktir. Uygunsuz triinlere yonelik piyasadan
cekme, Grlinli geri cagirma, lrlini imha etme veya kullanilmaz hale getirme yaptirimlari ile
cevreye zararli atik miktarinin azaltilmasi da mimkiin olacaktir. Dolayisiyla, uygulanacak idari
para cezalari cevresel zararlar bakimindan “kirleten 6der” ilkesinin bir gérinimudadr.

Kamu dizeninin klasik unsurlarindan olan genel saghgi koruyucu nitelikte olan ve onleyici
nitelik tasiyan bu faaliyetler cevresel kolluk faaliyetleri olarak nitelendirilebilir. Yonetmeligin
dayanaklarindan olan Uriin Giivenligi ve Teknik Diizenlemeler Kanunu’na gore, Kanun
kapsaminda verilen idari yaptirim kararlarina karsi idari yargi yoluna basvurulabilir (m. 22).
Devletin sorumlulugunda olan kolluk faaliyetleri, kamu diizenini koruma genel amaci yaninda,
Yonetmelik cercevesinde cevrenin korunmasi 6zel amacina da hizmet etmektedir. Piyasa
gozetimi ve denetimi faaliyetleri bakimindan devletin hizmet kusuru, diger deyisle kusurlu
sorumlulugu s6z konusudur. Ticaret Bakanligl, s6z konusu sorumluluga iliskin davada husumet
yoneltilmesi gereken muhataptir.

Sonug olarak, piyasa gozetimi ve denetimi faaliyetleri ile ¢evrenin korunmasina yonelik
onleyici kolluk islemleri gerceklestirilmektedir. Dolayisiyla Bakanlik binyesindeki genel
mudurlik tarafindan yiritilen s6z konusu kolluk faaliyeti, anayasal bir yikimlulik olan
cevrenin korunmasina hizmet etmektedir. insan saghgi ve giivenligi bakimindan yiritilen
piyasa gozetimi ve denetimi faaliyetleri, ¢evrenin korunmasi bakimindan etkili sonuglar
dogurmaktadir.

Anahtar Kelimeler: Piyasa GOzetimi ve Denetimi Faaliyetleri, Kolluk Faaliyeti, Kamu Duzeni,
Cevresel Koruma.

ABSTRACT

The market surveillance and inspection activities carried out by the General Directorate of
Consumer Protection and Market Surveillance, which operates within the Ministry of Trade
and conducts activities on behalf of the State in the public service sector for which it is
responsible, constitute administrative activities aimed at consumer protection. The subject of
this study is whether the activities within the General Directorate’s area of responsibility, as
set out in the “Ministry of Trade Regulation on Market Surveillance and Inspection!'*” -which
covers the procedures and principles, measures to be taken, and obligations regarding market
surveillance and inspection of consumer products under the Ministry of Trade’s responsibility-

12 Okay Tekinsoy, 0.: idare Hukukunda Kamu Diizeni Kavrami, On iki Levha Yayinlari, 2011, s. 40 vd.; Cadlayan, R.:
Kolluk ve Ozel Giivenlik Hukuku, Seckin Yayinlari, 2022, s. 37 vd.
113 0J, 09.02.2022, No. 31745.
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ensure the protection of the environment. The reason for selecting this topic is that it lies at
the intersection of administrative law, commercial law and the constitutional obligation to
protect the environment. The concepts of regulatory and supervisory state governance -
arising from the regulatory and supervisory activities carried out within the scope of the
state’s responsibility- and the concepts of environmental/sustainable public order, which are
of significance in the context of environmental health, necessitate that market supervision
and inspection activities be examined within the framework of administrative law.

The Regulation is not a legal norm directly relating to environmental protection. The purpose
of the Regulation is to establish the procedures and principles governing market surveillance
and inspection activities to be carried out to ensure that consumer products falling under the
responsibility of the Ministry of Trade are safe and comply with relevant technical regulations.
Activities carried out in accordance with this objective and the Regulations indirectly
contribute to the protection of the environment. The General Directorate is authorised to
determine whether the products under its responsibility are suitable for human health and
safety, and, if not, to decide on the measures to be taken and the administrative sanctions to
be imposed. The administrative fines provided for in the Product Safety and Technical
Regulations Act, together with the administrative sanctions regulated under the Regulation -
such as risk assessment, preventing the product from being placed on the market,
withdrawing or recalling the product, warning the public of the risk, destroying the product
or rendering it unusable, adding warnings in Turkish, imposing preconditions for the product
to remain on the market, and warning consumers at risk- are law enforcement measures
aimed at ensuring public order**, Sanctions to be applied where products such as chemical-
based goods, electronic devices, batteries, packaged goods and toys contravene technical
regulations will ensure the prevention of potential harm to the environment and human
health. Preventing environmental risks before they escalate will, through its contribution to
sustainable development and the green transition, effectively safeguard environmental public
order. Sanctions such as withdrawal from the market, product recalls, product destruction or
rendering products unusable will also make it possible to reduce the amount of waste harmful
to the environment. Consequently, the administrative fines to be imposed represent an
application of the ‘polluter pays’ principle in terms of environmental damage.

These activities, which are of a protective nature regarding public health (a classic element of
public order) and possess a preventive character, can be characterised as environmental law
enforcement activities. In accordance with the Product Safety and Technical Regulations Act,
which forms the basis of the Regulation, administrative judicial remedies may be sought
against administrative penalty decisions issued under the Act (Article 22). Law enforcement
activities under the responsibility of the State serve not only the general aim of protecting
public order but also the specific aim of protecting the environment within the framework of
the Regulation. With regard to market surveillance and inspection activities, the State is liable

114 Okay Tekinsoy, O.: idare Hukukunda Kamu Diizeni Kavrami, Segkin, 2011, p. 40 et seq.; Caglayan, R.: Kolluk ve
Ozel Giivenlik Hukuku, On iki Levha, 2022, p. 37 et seq.
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for service failure, or in other words, fault-based liability. The Ministry of Trade is the party
against whom a claim must be brought in a court case concerning this responsibility.

In conclusion, preventive law enforcement measures aimed at protecting the environment
are carried out through market surveillance and inspection activities. Consequently, the law
enforcement activity conducted by the General Directorate within the Ministry, serves the
constitutional obligation of protecting the environment. Market surveillance and inspection
activities carried out in the interests of human health and safety yield effective results in
terms of environmental protection.

Keywords: The Market Surveillance and Inspection Activities, Law Enforcement Activities,
Public Order, Environmental Protection.



Cevre Etigi ve Ticaret Hukuku Arasinda Yeni Bir Paradigma:
Doganin Hak Ozneligi

A New Paradigm Between Environmental Ethics and Commercial Law:
The Legal Subjectivity of Nature

Dr. Ogr. Uyesi Akasya Kansu Karadag (*)

OZET

Guniimiiziin en 6nemli kiiresel sorunlarindan biri cevresel krizlerdir. iklim degisikligi, biyolojik
cesitlilik kaybi, dogal kaynaklarin tikenmesi ve ekosistemlerin geri dondiriilemez bicimde
tahrip edilmesi, yalnizca cevresel degil ayni zamanda ekonomik, sosyal ve hukuki boyutlar
bulunan ¢ok katmanli sorunlar olarak karsimiza ¢ikmaktadir. Bu krizlerin merkezinde, ulusal
ve uluslararasi sermaye gruplarinin tretim ve yatirim faaliyetleri sonucunda ortaya cikan
ekolojik tahribat yer almaktadir. Ozellikle kiiresel kapitalist ekonomik sistemin siirekli biiyiime
ve kar maksimizasyonu hedefi dogrultusunda sekillenmesi, dogal varliklarin sinirsiz bicimde
kullanilabilecek kaynaklar olarak degerlendirilmesine yol ac¢maktadir. Elestirel hukuk
literatirl, 6zel hukuk mekanizmalarinin bu tahribat karsisinda yetersiz kaldigini ve 6zellikle
ticaret hukukunun mevcut cevresel ve toplumsal esitsizlikleri yeniden lireten bir islev
gbérdugiini vurgulamaktadirt®.

Bu cercevede hukuk, cevresel krizleri dnlemeye yonelik etkili bir ara¢ olmaktan ziyade, cogu
zaman mevcut ekonomik diizenin devamlhiligini saglayan bir yapi olarak degerlendirilmektedir.
Uluslararasi hukuk diizleminde gelistirilen ¢evre ve iklim diizenlemeleri de benzer elestirilere
konu olmaktadir. Cevresel sorunlarin kiiresel 6lcekte kabul edilmesine ve bu alanda ¢ok sayida
uluslararasi sozlesme ile politika gelistiriimesine ragmen, s6z konusu diizenlemelerin ¢evresel
krizleri ortaya cikaran ekonomik ve politik yapilari donistirmekte yeterli olmadig ileri
surilmektedir. Elestirel yaklasimlar, uluslararasi hukuk mekanizmalarinin ¢cogu zaman mevcut
ekonomik sisteme eklemlendigini ve bu nedenle kokll yapisal donlisimler yaratmak yerine
sistemi uyarlayici bir islev gérdigiinii belirtmektedir 1*¢. Ozellikle piyasa temelli ¢evre
politikalarinin yayginlasmasi, cevresel koruma ile ekonomik biylimenin uzlastirilabilecegi
varsayimina dayanmaktadir. Ancak karbon ticareti gibi araglar ¢evresel sorunlari piyasa

* Eskisehir Osmangazi Universitesi Hukuk Fakiiltesi, Hukuk Felsefesi ve Sosyolojisi Anabilim Dali Ogretim Uyesi,
akasya.kansukaradag@ogu.edu.tr, ORCID: 0000-0002-9007-1288.

Eskisehir Osmangazi University Law Faculty, Department of Philosophy and Sociology of Law.

115 Dehm, J.: Environmental Justice Challenges to International Economic Ordering, AJIL Unbound 2022, C. 116, s.
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mekanizmalari araciligiyla yénetmeye calisirken, ekolojik krizin temel nedenlerini olusturan
Uretim ve tiiketim iliskilerini biyik dlciide sorgulamamaktadir®’.

Bu baglamda 6zel hukuk kurumlari da gevresel krizlerin sirdiriilmesinde 6nemli bir rol
oynamaktadir. Sirketlerin ve yatirimcilarin “sinirli sorumluluk” ilkesi araciligiyla korunmasi,
cevresel zararin maliyetlerinin blylk oOlclide toplumun geneline ve ekosistemlere
yliklenmesine neden olmaktadir. Bu durum, ekonomik faaliyetlerden elde edilen kazanglarin
belirli aktérlerde yogunlasmasina karsin cevresel maliyetlerin kamusallasmasi sonucunu
dogurmaktadir. Ayni zamanda c¢evre politikalarinin giderek piyasa mantigina uygun bicimde
sekillendirilmesi, cevre etiginin dondstiricl potansiyelini zayiflatmakta ve ¢evresel sorunlari
teknik ydnetim meselelerine indirgemektedir ¥ . Béylece 6zel hukukun mevcut yapisi,
cevresel adaletin saglanmasi bakimindan 6nemli sinirhiliklar tasimaktadir.

Bu elestiriler karsisinda son yillarda giderek daha fazla ilgi goren alternatif yaklasimlardan biri,
doganin hukuken bir “hak &znesi” olarak taninmasi fikridir!'®. Bu yaklasim, dogayi yalnizca
insanlarin yararlanabilecegi veya korunmasi gereken bir nesne olarak degil, kendi basina
hukuki degere ve c¢ikarlara sahip bir 6zne olarak degerlendirmektedir. Boyle bir anlayisin
benimsenmesi halinde cevresel zararlar yalnizca insanlara, topluluklara veya miilkiyet
sahiplerine verilen zararlar tzerinden degil, doganin kendisine yonelmis ihlaller olarak da
hukuki inceleme konusu yapilabilecektir.

Doganin hak 6zneligi yaklasimi, hukuk sistemlerinde uzun siredir kabul edilen tizel kisilik
kavramiyla belirli benzerlikler tasimaktadir. Nasil ki sirketler, vakiflar ve diger tiizel kisiler
fiziksel varliklari olmaksizin hukuk dizeninde hak sahibi olabiliyor ve temsil edilebiliyorsa,
benzer bir mantigin nehirler, ormanlar ve cesitli ekosistemler icin de uygulanabilecegi ileri
siirilmektedir'?. Karsilastirmali hukuk alaninda yapilan calismalar da doga haklarinin liberal
hukuk duslincesiyle belirli olclilerde uyumlu bicimde yorumlanabilecegini ortaya
koymaktadir'?t. Béylece cevresel uyusmazliklarda dogayi temsil eden kisi veya kurumlar
aracihgiyla dava agilmasi mimkin hale gelebilecek, cevresel koruma mekanizmalari daha
etkin bir hukuki zemine kavusabilecektir. Bunun yaninda 6zel hukukun sorumluluk, milkiyet
ve temsil kurumlari da doganin korunmasini merkeze alacak sekilde yeniden
yorumlanabilecektir. Bu yaklasim, doganin hak 6zneliginin yalnizca teorik bir cevre hukuku
tartismasi olmadigini; sirket faaliyetleri, ticari iliskiler ve 6zel hukuk kurumlar Gzerinde
dénistiriici etkiler yaratabilecek bir hukuk anlayisi sundugunu géstermektedir!?2,

117 Bernstein, S.: Ideas, Social Structure and the Compromise of Liberal Environmentalism, European Journal of
International Relations 2000, C. 6, S. 4, s. 464.

118 Bernstein, S.: The Compromise of Liberal Environmentalism, New York 2001, s. 133, 191 vd.

119 Burgers, L.: Private Rights of Nature, Transnational Environmental Law 2022, C. 11, S. 3, s. 464-465.
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121 Epstein, S.: Liberalism and Rights of Nature: A Comparative Legal and Historical Perspective, Law, Culture and
the Humanities 2025, C. 21, S. 2, s. 202.
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GunlUmuzde derinlesen cevresel krizlerin asilmasi yalnizca teknik diizenlemeler veya mevcut
hukuki araclarin giclendirilmesiyle mimkin goriinmemektedir. Bunun yerine, toplumsal
esitligi ve adaleti merkeze alan kiiresel bir cevresel adalet anlayisinin gelistirilmesi'?3, sirketler
hukukunun gezegensel sinirlar cercevesinde hesap verebilirlik odakll bicimde yeniden
tasarlanmasi'®* ve doganin hak 6znesi olarak hukuk sistemlerinde taninmasi'® yéniindeki
oneriler, hukukun cevresel krizler karsisindaki roliinii yeniden dislinmeyi gerektirmektedir.
Bu dogrultuda, cevresel adalet ile 6zel hukuk arasindaki iliskinin yeniden kurulmasi, yalnizca
doganin korunmasina degil, daha adil ve stirdirilebilir bir toplumsal diizenin insasina da katki

saglayabilecek 6nem bir dontisiim alani sunmaktadir.

Cevresel krizlerin giderek derinlestigi giinimizde, mevcut 6zel hukuk ve uluslararasi hukuk
mekanizmalarinin bu krizlere etkili ¢o6zimler Uretmekte yetersiz kaldigi goérilmektedir.
Ozellikle sirket faaliyetlerinin cevresel etkileri karsisinda sinirli sorumluluk ilkesi ve piyasa
temelli cevre politikalari, ekolojik adaletin saglanmasini glclestirmektedir. Bu calisma,
doganin hak 6znesi olarak taninmasinin ¢evresel koruma anlayisinda énemli bir paradigma
degisikligi yaratabilecegini ortaya koymaktadir. Doganin hukuki 6zne olarak kabul edilmesi,
cevresel zararlarin dogrudan hukuki koruma kapsamina alinmasini mimkin kilarken, 6zel
hukuk kurumlarinin da ekolojik sorumluluk temelinde yeniden degerlendiriimesine katki
saglayabilir. Bu dogrultuda cevresel adalet, sirketlerin hesap verebilirligi ve doganin haklarinin
birlikte ele alinmasi, daha sirdurilebilir ve adil bir hukuk dizeninin kurulmasi agisindan
onemli bir imkan sunmaktadir.

Anahtar Kelimeler: Cevre Etigi, Hak Oznesi Olarak Doga, Cevre Krizleri.

ABSTRACT

One of the most significant global challenges of our time is the environmental crisis. Climate
change, biodiversity loss, the depletion of natural resources, and the irreversible destruction
of ecosystems constitute complex problems with environmental, economic, social, and legal
dimensions. At the center of these crises lies the ecological destruction generated by the
production and investment activities of national and transnational capital groups. The global
capitalist economic system, structured around continuous growth and profit maximization,
has contributed to the treatment of nature as an unlimited resource available for exploitation.
Critical legal scholarship emphasizes that private law mechanisms are inadequate in
addressing this destruction and that commercial law often reproduces existing environmental

123 Dehm, s. 104; Gonzalez, C. G.: Beyond Eco-Imperialism: An Environmental Justice Critique of Free Trade, Denver
University Law Review 2001, C. 78, S. 4, s. 980.
124 Webster, E.: Earth System Disruption, Legal Development and the Company: A UK Perspective, Legal Studies
2025, C.45,S.1,s.1-21.
125 Burgers, s. 472-473; Epstein, s. 202, 307-308.
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and social inequalities?®. In this respect, law is frequently viewed not as an effective
instrument for preventing environmental crises but as a structure that sustains the prevailing
economic order.

Environmental and climate regulations developed within international law have also been
subject to criticism. Although environmental problems have been recognized globally and
numerous international agreements and policy frameworks have been adopted, these
measures are often considered insufficient to transform the economic and political structures
that generate environmental degradation. Critical approaches argue that international legal
mechanisms tend to become integrated into the existing economic system and therefore
function as adaptive rather than transformative instruments!?’. The growing reliance on
market-based environmental policies is grounded in the assumption that environmental
protection and economic growth can be reconciled. However, instruments such as carbon
trading seek to manage environmental problems through market mechanisms while leaving
largely unquestioned the production and consumption patterns that underlie ecological
crises?,

In this context, private law institutions also play a significant role in perpetuating
environmental crises. The protection afforded to corporations and investors through the
principle of limited liability enables a substantial portion of environmental costs to be
externalized onto society and ecosystems. As a result, economic gains are concentrated
among specific actors while environmental harms are socialized. Furthermore, the increasing
alignment of environmental policy with market logic weakens the transformative potential of
environmental ethics and reduces ecological problems to matters of technical governance!?.
Consequently, the existing structure of private law presents significant limitations in achieving
environmental justice.

Against this background, one increasingly influential alternative is the recognition of nature
as a legal subject endowed with rights'*’. This approach challenges the traditional view of
nature as a passive object to be used or protected for human benefit and instead regards
nature as a legal subject possessing intrinsic value and interests of its own. Under such an
understanding, environmental harm can be assessed not only in terms of damage inflicted
upon individuals, communities, or property owners, but also as a violation directed at nature
itself.

The concept of the rights of nature bears important similarities to the legal notion of
corporate personality. Just as corporations, foundations, and other legal entities can possess

126 Dehm, J.: Environmental Justice Challenges to International Economic Ordering, AJIL Unbound 2022, Vol. 116,
p. 102.

127 Dehm, p. 102 ff.

128 Bernstein, S.: Ideas, Social Structure and the Compromise of Liberal Environmentalism, European Journal of
International Relations 2000, Vol. 6, I. 4, p. 464.

129 Bernstein, S.: The Compromise of Liberal Environmentalism, New York 2001, p. 133, 191 ff.

130 Burgers, L.: Private Rights of Nature, Transnational Environmental Law 2022, Vol. 11, I. 3, p. 464-465.
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rights and be represented before the law despite lacking physical existence, a similar logic can
be extended to rivers, forests, and ecosystems!3!. Comparative legal and historical scholarship
further demonstrates that rights-of-nature frameworks can, to a certain extent, be
interpreted in a manner compatible with liberal legal traditions!32. Such an approach would
make it possible for representatives or guardians of nature to initiate legal proceedings on
behalf of natural entities and would strengthen legal mechanisms for environmental
protection. Moreover, the institutions of liability, property, and representation within private
law could be reinterpreted to prioritize ecological protection. The recognition of nature as a
legal subject is therefore not merely a theoretical debate within environmental law; it also
offers a transformative framework capable of reshaping corporate activity, commercial
relations, and private law institutions more broadly*33.

Addressing contemporary environmental crises requires more than technical reforms or the
strengthening of existing legal instruments. Rather, it calls for the development of a global
conception of environmental justice grounded in equality and social justice!*, the redesign
of company law around accountability within planetary boundaries!*> and the recognition of
nature as a legal subject within legal systems!*®. Reconsidering the relationship between
environmental justice and private law may contribute not only to the protection of nature but
also to the construction of a more just and sustainable social order.

As environmental crises continue to deepen, existing private and international legal
mechanisms appear insufficient to provide effective solutions. In particular, the principle of
limited liability and market-oriented environmental policies hinder the realization of
ecological justice. This paper argues that recognizing nature as a legal subject has the
potential to produce a significant paradigm shift in environmental protection. Such
recognition would enable direct legal protection against harms inflicted upon nature while
encouraging a reassessment of private law institutions through the lens of ecological
responsibility. Bringing together environmental justice, corporate accountability, and the
rights of nature offers a promising pathway toward a more sustainable and equitable legal
order.

Keywords: Environmental Ethics, Nature as a Legal Subject, Environmental Crises.
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Sinirda Karbon Diizenleme Mekanizmasinin Tiirk Vergi Hukuku
Agisindan Degerlendirilmesi: Avrupa Birligi Tuiziigii ve 7552 Sayili
iklim Kanunu Cergevesinde Bir inceleme

An Assessment of the Carbon Border Adjustment Mechanism from the
Perspective of Turkish Tax Law: An Analysis within the Framework of
the European Union Regulation and Climate Law No. 7552

Dr. Gulnihal Can Avsar (*)

OZET

iklim degisikligiyle miicadelede uluslararasi ticaretin yeniden sekillendirilmesi, son yillarda
vergi hukuku Ogretisinin en glincel inceleme alanlarindan biri haline gelmistir. Avrupa
Birligi'nin 11 Arahk 2019 tarihinde acikladigi Avrupa Yesil Mutabakati cercevesinde
benimsenen ve karbon kacagi (carbon leakage) riskini bertaraf etmeyi amaclayan Sinirda
Karbon Dizenleme Mekanizmasi (SKDM), 10 Mayis 2023 tarihli ve (AB) 2023/956 sayili Tuzlk
ile yasal zemine kavusmus; 1 Ekim 2023 — 31 Aralik 2025 arasi gecis doneminin ardindan 1
Ocak 2026 itibariyla asil uygulama dénemine gecilmis; ancak 8 Ekim 2025 tarihli ve (AB)
2025/2083 sayili Basitlestirme Tuzugl ile yapilan degisiklikler sonucunda, demir-gelik,
aliminyum, cimento, glbre, elektrik ve hidrojen sektorlerinde AB'ye ihracat yapan Ureticilere
yonelik ilk CBAM sertifikasi teslim ylkimluligliniin 30 Eylil 2027 tarihine otelendigi
gorilmektedir.  Tirkiye'nin  AB'ye gerceklestirdigi ihracat hacmi g6z oOniinde
bulunduruldugunda, s6z konusu mekanizmanin Tirk ihracatcisi Gzerinde dogrudan mali yik
yaratacagi aciktir.

Tlrkiye'nin bu siirece yaniti, 2/7/2025 tarihinde TBMM tarafindan kabul edilen ve 9/7/2025
tarihli ve 32951 sayili Resmi Gazete'de yayimlanarak yiiriirlige giren 7552 sayil iklim Kanunu
olmustur. S6z konusu Kanun, Tirk hukukunda iklim degisikligi ile micadeleye iliskin ilk
kapsamli ve baglayici cerceve diizenleme niteligindedir. Kanun ile tGlkemizde Emisyon Ticaret
Sistemi (ETS), Karbon Piyasasi Kurulu, Tirkiye Yesil Taksonomisi ve cesitli yesil donisiim
destek mekanizmalari yasal dayanaga kavusturulmustur. Kanun'un 8. maddesinin birinci
fikrasinin (¢) bendinde ise Tirkiye Gimrik Bolgesinde ithal edilen mallarin gomill sera gazi
emisyonlarini ele almak amaciyla Tlirk SKDM'sinin “kurulabilecegi” diizenlenmis; s6z konusu
mekanizmanin raporlama, kapsam, icerik, usul ve esaslarinin belirlenmesi yetkisi Ticaret
Bakanhgi'na birakilmistir. Bu yetkilendirme hikmuinin ihtiyari niteligi, Ttirk SKDM'sinin — AB

* Eskisehir Osmangazi Universitesi, iktisadi ve idari Bilimler Fakiltesi, Maliye Bolimii Arastirma Goérevlisi,
gcanavsar@ogu.edu.tr, ORCID: 0000-0002-8708-6198.
Eskisehir Osmangazi University Economics and Administrative Sciences Faculty, Department of Public Finance.
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SKDM'sinden farkli olarak — yalnizca yasal dayanaga kavusturuldugunu, fiili kurulusunun ise
Ticaret Bakanligi'nin ¢ikaracagi ikincil mevzuata bagh bulundugunu ortaya koymaktadir.

Bu bildiride, SKDM'nin Tirk vergi hukuku agisindan ortaya c¢ikardigi temel sorunlar (¢ ana
eksende ele alinacaktir. ilk eksende, SKDM sertifikasinin hukuki niteligi tartisilarak s6z konusu
mali yakimluligin vergi, harg, resim ve benzeri mali yukamlilikler kategorisindeki yeri
incelenecek; mekanizmanin klasik vergi tipolojisinin 6tesinde sui generis bir nitelige sahip
oldugu tezi savunulacaktir. ikinci eksende, Anayasa'nin 73. maddesinin {ciinci fikrasindaki
verginin kanuniligi ilkesi ile mali glice gore vergilendirme ilkesi agisindan 7552 sayili Kanun'un
cerceve niteligi degerlendirilecek; ozellikle ETS tahsisat fiyatlarinin ve SKDM sertifika
bedellerinin dis parametrelere (AB ETS acik artirma fiyatlari) endekslenmesinin Anayasa
hukuku agisindan dogurdugu sorunsallar irdelenecektir. Uglincii eksende ise (AB) 2023/956
sayili TGzlGgln 9. maddesinde dilizenlenen ve mense (ilkede etkin bicimde 6denen karbon
bedelinin AB CBAM yikUmlaliginden mahsubuna imkan taniyan hiikim ele alinarak; klasik
cifte vergilendirmeyi nleme anlasmalari 6gretisiyle karsilastirmali bir analiz yapilacaktir. S6z
konusu mahsup hakkinin fiilen isletilebilmesi icin Tlrkiye'nin kendi ETS'sini AB tarafindan
taninabilir bir bicimde isletmesi gerektigi; bu yonuyle i¢ hukuki diizenlemelerin uluslararasi
karsilikli  tanima standartlariyla uyumunun saglanmasinin  zorunluluk arz ettigi
vurgulanacaktir.

Calisma, mevzuat analizi ve karsilastirmali hukuk yontemiyle ylritilmustir. AB CBAM TlzGgu
ile 7552 sayili Kanun arasindaki paralellikler ve farkhliklar; Tlrkiye Emisyon Ticaret Sistemi
Yonetmeligi Taslagl (22/7/2025) ve 2026/1 sayili idari Para Cezalarina iliskin Teblig (RG
27/12/2025, Sayi 33120) gibi ikincil mevzuat 1s18inda degerlendirilmistir. Vardig sonuglar
itibariyla bildiri; ticaret hukuku ile ¢evre hukuku kesisiminde dogan SKDM'nin Tirk vergi
sistemine yeni bir mali yakimlulik tipolojisi tanittigini, bu tipolojinin verginin kanuniligi ilkesi
basta olmak lzere temel anayasal vergileme ilkeleri agisindan 6zglin sorunlar dogurdugunu
ve Ogretinin klasik vergi-harg-resim ayriminin 6tesinde, regiilatif ve uluslararasi boyutu olan
sui generis bir kategori Gzerinde yeniden distinmesi gerektigini ileri sirmektedir.

Anahtar Kelimeler: Sinirda Karbon Diizenleme Mekanizmasi, 7552 sayili iklim Kanunu,
Emisyon Ticaret Sistemi, Cevre Vergileri, Verginin Kanuniligi ilkesi, Yesil Mutabakat.

ABSTRACT

The reshaping of international trade in the fight against climate change has, in recent years,
become one of the most current fields of inquiry within tax law scholarship. The Carbon
Border Adjustment Mechanism (CBAM), adopted within the framework of the European
Green Deal announced by the European Union on 11 December 2019 and aimed at preventing
the risk of carbon leakage, was placed on a legal footing by Regulation (EU) 2023/956 of 10
May 2023. Following the transitional period of 1 October 2023 — 31 December 2025, the
definitive period entered into force as of 1 January 2026; however, as a result of the
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amendments introduced by Regulation (EU) 2025/2083 of 8 October 2025 (the Simplification
Regulation), the obligation to surrender the first CBAM certificates for producers exporting to
the EU in the iron and steel, aluminium, cement, fertiliser, electricity and hydrogen sectors
has been postponed to 30 September 2027. In view of the volume of Tiirkiye's exports to the
EU, it is evident that the mechanism will generate a direct financial burden upon Turkish
exporters.

Turkiye's response to this process has been the enactment of Climate Law No. 7552, adopted
by the Grand National Assembly of Tirkiye on 2 July 2025 and entered into force upon its
publication in the Official Gazette dated 9 July 2025 and numbered 32951. The Law
constitutes the first comprehensive and binding framework regulation under Turkish law
concerning the fight against climate change. By means of this Law, the Emissions Trading
System (ETS), the Carbon Market Board, the Turkiye Green Taxonomy and various green
transition support mechanisms have been provided with a legal basis. Subparagraph (¢) of the
first paragraph of Article 8 of the Law further stipulates that a Turkish CBAM "may be
established" in order to address the embedded greenhouse gas emissions of goods imported
into the Customs Territory of Tirkiye; the authority to determine the reporting, scope,
content and procedural rules of the said mechanism has been delegated to the Ministry of
Trade. The discretionary nature of this delegation provision demonstrates that the Turkish
CBAM — unlike its EU counterpart — has merely been provided with a legal basis, while its
actual establishment remains contingent upon the secondary legislation to be issued by the
Ministry of Trade.

In this paper, the principal issues raised by the CBAM from the perspective of Turkish tax law
are addressed along three main axes. The first axis discusses the legal nature of the CBAM
certificate, examining its place within the categories of taxes, fees, duties and similar financial
obligations, and advances the thesis that the mechanism possesses a sui generis character
that transcends the classical typology of taxation. The second axis evaluates the framework
character of Climate Law No. 7552 in light of the principle of legality of taxation enshrined in
the third paragraph of Article 73 of the Constitution and the principle of taxation according to
ability to pay; in particular, it scrutinises the constitutional issues arising from the indexation
of ETS allowance prices and CBAM certificate prices to external parameters (the EU ETS
auction prices). The third axis examines the provision laid down in Article 9 of Regulation (EU)
2023/956, which permits the deduction of carbon prices effectively paid in the country of
origin from the EU CBAM liability, and undertakes a comparative analysis with the doctrine of
double taxation conventions. It is emphasised that, for the actual exercise of the said right of
deduction, Tiirkiye must operate its own ETS in a manner recognisable by the EU; in this
regard, ensuring the conformity of domestic legal arrangements with international mutual
recognition standards is essential.

The study has been conducted by means of legislative analysis and the comparative law
method. The parallels and divergences between the EU CBAM Regulation and Climate Law
No. 7552 have been assessed in the light of secondary legislation, including the Draft
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Regulation on the Tirkiye Emissions Trading System (22 July 2025) and the Communiqué No.
2026/1 on Administrative Fines (Official Gazette of 27 December 2025, No. 33120). With
respect to its conclusions, the paper argues that the CBAM, which has emerged at the
intersection of trade law and environmental law, has introduced a new typology of financial
obligation into the Turkish tax system; that this typology gives rise to distinctive issues from
the perspective of fundamental constitutional principles of taxation, foremost among which
is the principle of legality of taxation; and that scholarship must reconsider, beyond the
classical tripartite distinction between taxes, fees and duties, a sui generis category
possessing regulatory and international dimensions.

Keywords: Carbon Border Adjustment Mechanism, Climate Law No. 7552, Emissions Trading
System, Environmental Taxes, Principle of Legality of Taxation, European Green Deal.



Cevre Devleti, Dekarbonizasyon ve Ticari Ozgiirligiin Sinirlar

The Environmental State, Decarbonization, and the Limits of
Commercial Freedom

Dr. Ogr. Uyesi Ulas Karadag (*)

OZET

iklim krizinin derinlesmesi devletlerin ¢evre politikalarina iliskin roliiniin yeniden
tanimlanmasini gerektirmistir. Ozellikle Paris iklim Anlasmasi sonrasinda bircok gelismis
kapitalist devlet, ekonomik faaliyetlerin karbon yogunlugunu azaltmayi temel bir siyasal hedef
haline getirmis; bu dogrultuda enerji, sanayi, ulastirma ve ticaret politikalarinda kapsamli
donldsim programlari uygulamaya baslamistir. Bu slireg¢ literatlirde “dekarbonizasyon
devleti” olarak kavramsallastirilmaktadir. Dekarbonizasyon devleti, klasik cevre devletinden
farkli olarak cevresel zararlari yalnizca diizenlemeye calisan bir yapi degil, ekonomik ve
toplumsal yasami karbon notr bir gelecek dogrultusunda yeniden sekillendirmeyi amaclayan
miuidahaleci bir devlet formudur. Ancak ilgili donlisiim piyasa 6zgirlikleri, milkiyet iliskileri ve
uluslararasi ticaret diizeni bakimindan da 6nemli gerilimler tGretmektedir.

Bildirinin temel amaci, dekarbonizasyon devletinin ortaya cikisini ¢cevre devleti literatiri
cercevesinde aciklamak ve bu devlet formunun ticari 6zglrligl hangi gerekgelerle
sinirlandirdigini incelemektir. Bunun yaninda calisma, s6z konusu sinirlandirma pratiginin
karsilastig1 yapisal engelleri ve celiskileri ortaya koymayi hedeflemektedir. Bu baglamda
bildiri, dekarbonizasyon devletinin liberal-kapitalist devletin temel islevleriyle gerilim icinde
gelisen bir donisiim projesi oldugunu ileri stirmektedir.

Cevre devleti, 1970'lerden itibaren cevresel sorunlari ekonomik blyliime ve rekabetgilik
hedefleriyle uyumlu bicimde yénetmeye calisan bir model olarak ortaya ¢cikmistir. Bu modelde
temel strateji, mevcut Uretim sireglerinin daha verimli hale getiriimesi ve cevresel
maliyetlerin teknolojik iyilestirmeler yoluyla azaltilmasidir. Buna karsilik dekarbonizasyon
devleti, verimlilik artisinin yaninda fosil yakit temelli ekonomik yapinin déndstirtlmesini
amaclamaktadir. Yenilenebilir enerji yatirnmlari, karbon fiyatlandirmasi, sinirda karbon
dizenleme mekanizmalar, fosil yakit tesviklerinin kaldirilmasi, belirli teknolojilerin
yasaklanmasi ve yesil sanayi politikalari bu dontisiimiin temel aracglari arasinda yer almaktadir.
Boylece devlet, ekonomik slireclere daha dogrudan miidahale etmekte ve ticari 6zglrligin
kullanim alanini iklim hedefleri dogrultusunda yeniden tanimlamaktadir.

*

Eskisehir Osmangazi Universitesi Hukuk Fakiiltesi, Genel Kamu Hukuku Anabilim Dali Ogretim Uyesi,
ulas.karadag@ogu.edu.tr, ORCID: 0000-0001-9775-5589.
Eskisehir Osmangazi University Law Faculty, General Public Law.
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Ancak bu miidahaleler, kapitalist ekonomik diizenin temel ilkelerinden biri olan ticari 6zgtirliik
ile celismektedir. Dekarbonizasyon politikalari belirli sektérlerin faaliyet alanlarini
daraltmakta, karbon yogun Uretim bicimlerini mali acidan dezavantajli hale getirmektedir.
Ayrica, yatirim tercihlerini kamu politikalari araciligiyla yénlendirmektedir. Ozellikle karbon
vergileri, emisyon ticaret sistemleri, cevresel standartlar ve sinirda karbon dizenleme
mekanizmalari, piyasa aktorlerinin serbest karar alanlarini sinirlayan diizenlemeler olarak
ortaya c¢itkmaktadir. Bu nedenle dekarbonizasyon devletinin yikselisi, devlet miidahalesi ile
ekonomik 6zglirliik arasindaki klasik gerilimi yeni bir diizlemde yeniden Gretmektedir.

Bildirinin temel iddiasi, dekarbonizasyon devletinin karsilastigi glicliiklerin yalnizca siyasal
irade eksikligi veya fosil yakit lobilerinin direnciyle agiklanamayacagidir. Sorun kapitalist
devletin yapisal islevlerinde yatmaktadir. Dekarbonizasyon politikalari bir yandan ekonomik
bliyimenin sirdirilmesini, uluslararasi rekabet glcinin korunmasini ve toplumsal
mesruiyetin devamini vaat ederken diger yandan bu hedefleri zayiflatabilecek sonuglar
Uretmektedir. Karbon yogun sektorlerin donisimi istihdam kayiplari ve yatirim riskleri
dogurmakta; tiiketim aliskanliklarina yonelik miidahaleler toplumsal tepkiyi artirmakta; yesil
donisim icin gerekli kritik madenlere duyulan ihtiya¢c ise yeni jeopolitik bagimliliklar
yaratmaktadir. Boylece ticari  6zglrligin sinirlandiriimasi,  iklim  politikalarinin
uygulanabilmesi acisindan gerekli goriniirken, bu sinirlandirmanin ekonomik ve siyasal
maliyetleri devletin mesruiyetini zorlamaktadir.

Bir baska onemli husus, dekarbonizasyon stratejilerinin uluslararasi boyutuna dairdir. Yesil
teknolojiler icin gerekli olan lityum, kobalt, nikel ve nadir toprak elementleri lizerindeki
kiresel rekabet, yeni bir kaynak jeopolitigini beraberinde getirmektedir. Bu durum, cevresel
donidsimiin kimi zaman “yesil somirgecilik”, “yesil ekstraktivizm” veya “eko-emperyal
gerilimler” olarak tanimlanan sireclere dayanmasina yol acmaktadir. Dolayisiyla
dekarbonizasyon devleti yalnizca karbon emisyonlarini azaltmaya calisan bir diizenleme
modeli degil, ayni zamanda kiiresel ticaret ve rekabet iliskilerini yeniden sekillendiren bir
siyasal proje olarak degerlendirilmelidir.

Sonug¢ olarak, dekarbonizasyon politikalarinin basarisi, yalnizca cevresel hedeflerin
belirlenmesine degil, ayni zamanda ekonomik 6zglirllk, toplumsal mesruiyet ve uluslararasi
rekabet arasindaki gerilimlerin nasil yonetilecegine baghdir. Bu nedenle dekarbonizasyon
devletinin gelecegi, cevre politikalarinin 6tesinde, devletin ekonomik ve toplumsal islevlerinin
yeniden tanimlanmasina iliskin daha kapsamli bir tartismanin parcasi olarak ele alinmaldir.

Anahtar Kelimeler: Dekarbonizasyon Devleti, Kapitalist Devlet, Karbon-Yogun Uretim
Bicimleri, Kaynak Jeopolitigi, Ticari Ozgiirliikler.
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ABSTRACT

The deepening climate crisis has necessitated a redefinition of the state's role in
environmental governance. Particularly following the Paris Agreement, many advanced
capitalist states have adopted the reduction of the carbon intensity of economic activities as
a central political objective and have consequently implemented comprehensive
transformation programs in the fields of energy, industry, transportation, and trade. This
process has increasingly been conceptualized in the literature as the emergence of
the decarbonization state. Unlike the classical environmental state, which primarily seeks to
regulate environmental harms, the decarbonization state represents a more interventionist
form of statehood that aims to reorganize economic and social life in accordance with the
objective of achieving a carbon-neutral future. However, this transformation also generates
significant tensions concerning market freedoms, property relations, and the international
trade order.

The primary objective of this paper is to explain the emergence of the decarbonization state
within the framework of the environmental state literature and to examine the justifications
through which this form of statehood restricts commercial freedom. In addition, the study
seeks to identify the structural obstacles and contradictions encountered by such regulatory
practices. In this regard, the paper argues that the decarbonization state constitutes a
transformative project that develops in tension with the fundamental functions of the liberal-
capitalist state.

Since the 1970s, the environmental state has emerged as a model aimed at addressing
environmental problems while remaining compatible with the goals of economic growth and
competitiveness. Within this framework, the principal strategy has been to increase the
efficiency of existing production processes and reduce environmental costs through
technological improvements. By contrast, the decarbonization state seeks not only greater
efficiency but also the transformation of the fossil fuel-based economic structure itself.
Investments in renewable energy, carbon pricing mechanisms, carbon border adjustment
measures, the removal of fossil fuel subsidies, the prohibition of certain technologies, and
green industrial policies constitute some of the principal instruments of this transformation.
Consequently, the state intervenes more directly in economic processes and redefines the
scope of commercial freedom in accordance with climate objectives.

Such interventions, however, stand in tension with commercial freedom, one of the
foundational principles of the capitalist economic order. Decarbonization policies narrow the
range of activities available to certain sectors, render carbon-intensive forms of production
economically disadvantageous, and direct investment decisions through public policy
instruments. Carbon taxes, emissions trading systems, environmental standards, and carbon
border adjustment mechanisms, in particular, emerge as regulatory tools that constrain the
autonomous decision-making capacity of market actors. The rise of the decarbonization state
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therefore reproduces, in a new context, the classical tension between state intervention and
economic freedom.

The central claim of this paper is that the difficulties encountered by the decarbonization state
cannot be explained solely by a lack of political will or by resistance from fossil fuel interests.
Rather, these difficulties are rooted in the structural functions of the capitalist state itself.
While decarbonization policies promise to sustain economic growth, preserve international
competitiveness, and maintain social legitimacy, they simultaneously generate outcomes that
may undermine these very objectives. The transformation of carbon-intensive sectors may
produce employment losses and investment risks; interventions targeting consumption
patterns may provoke social resistance; and the demand for critical minerals required for the
green transition creates new forms of geopolitical dependency. As a result, although
restrictions on commercial freedom appear necessary for the implementation of climate
policies, their economic and political costs may challenge the legitimacy of the state.

Another important issue concerns the international dimension of decarbonization strategies.
Global competition over lithium, cobalt, nickel, and rare earth elements—resources essential
for green technologies—has given rise to a new geopolitics of resources. This situation has
led environmental transformation processes to rely, at times, on dynamics described as
“green colonialism,” “green extractivism,” or “eco-imperial tensions.” The decarbonization
state should therefore be understood not merely as a regulatory framework aimed at
reducing carbon emissions but also as a political project that reshapes global trade relations
and patterns of economic competition.

In conclusion, the success of decarbonization policies depends not only on the establishment
of environmental objectives but also on the management of tensions among economic
freedom, social legitimacy, and international competitiveness. The future of the
decarbonization state should therefore be considered part of a broader debate concerning
the redefinition of the economic and social functions of the state beyond the realm of
environmental policy.

Keywords: Decarbonization State, Capitalist State, Carbon-Intensive Production, Resource
Geopolitics, Commercial Freedom.



7552 Sayil iklim Kanunu’nda Diizenlenen Emisyon Tahsisati ve
Karbon Kredisinin Anayasal Boyutlari

The Constitutional Dimensions of Emission Allowances and Carbon
Credits under the Climate Law No. 7552

Dr. M. Murat Ongel (*)

OZET

2 Temmuz 2025 tarihli ve 7552 sayili iklim Kanunu, Tirkiye’nin uluslararasi sézlesmelerden
kaynaklanan yukimluliikleri dogrultusunda ilan ettigi 2053 Net Sifir Emisyon hedefini hayata
gecirmek icin hazirlanmistir. Kanunla, iklim degisikligiyle miicadele adina bu sistem kapsamina
alinacak isletmeler icin emisyon tahsisati ve karbon kredisi seklinde iki mekanizma
Ongorilmis ve Turkiye Emisyon Ticaret Sistemi (TR ETS) ile Turkiye Karbon Denklestirme
Sistemi (TR KDS)’nin yasal ¢ercevesi kurulmustur.

Kanun’da yer alan tanima gore ETS “[slera gazi emisyonlarina, net sifir emisyon hedefine
uygun bir st sinir belirlenmesi ilkesine dayali olarak ¢alisan ve tahsisatlarin alinip satiimasi
suretiyle sera gazi emisyonu azaltimini tesvik eden ulusal ve/veya uluslararasi piyasa temelli
mekanizma”dir [m. 2 (1)-g]. Kanun’da “[ml]isli nitelikte, devredilebilen, kaydi olarak ihra¢
edilen ve belirli bir siire boyunca bir ton karbondioksit esdegerinde sera gazi emisyon hakki”
[m. 2 (1)-cc] olarak tanimlanan tahsisatlar, idare tarafindan olusturulacak ve licretsiz verilecek
olanlar haricinde ihale yontemiyle “birincil piyasa”da satisa ¢ikacaktir. [m. 2 (1)-b ve e, m. 9
(6)] Bunlar ayrica Kanun’da “ikincil piyasa” olarak tanimlanmis bicimde sirketler arasinda da
alm satim konusu olabilecektir. ETS kapsamindaki isletmeler tahsisatlarini, m. 9 (5)
diizenlemesi uyarinca, yillik sera gazi emisyonlarina karsilik gelecek miktarda idareye teslim
edecektir. Boylece, Ust sinir esasina gore belirlenmis bicimde ve bu kapsamda alinip satilabilen
ve sahibine “sera gazi salinimi yaratma hakki” veren bir finansal varlik yaratiimistir. Karbon
kredisi ise “[s]era gazi emisyonlarinin azaltim veya giderim faaliyetlerinin bagimsiz kuruluslar
tarafindan gecerli kiinmasi, dogrulanmasi ve standart kurulusu tarafindan belgelendirilmesi
sonucu elde edilen ve bir ton karbondioksit esdederi cinsinden ifade edilen kredi” olarak
tanimlanmustir. [m. 2 (1)-6] Karbon kredileri ise gonullalik esasina bagh olarak Uretilen
projelerle kazanilacaktir. Bu projeler, elimine edildigi belirlenen miktarda sera gazina karsilik
gelen “kredi”ler Gretecek ve ETS kapsamindaki tahsisat teslim ylkimlGlGgtnin bir kismi igin
kullanilabilecegi gibi sirketlerin gonilli  taahhitlerinin  gerceklestiriimesi  icin  de

* TOBB ETU Hukuk Fakdiltesi, Anayasa Hukuku, mongel@etu.edu.tr, ORCID: 0000-0002-9366-9293.
TOBB ETU Law Faculty, Department of Constitutional Law.
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“harcanabilecek” veya Kanun’da benimsenen tanimla “denklestirme” amacli
kullanilabilecektir. Bunlar da tipki emisyon tahsisatlari gibi alinip satilabilen varliklar olarak
tasarlanmistir. Anilan iki mekanizma da isletmelerin sera gazi emisyonlarini azaltmaya dontik
piyasa bazli ¢dzimler olup iklim degisikligi ile miicadele i¢cin bu ydonde bir siyasal tercih
yapilmasi 6zellikle anayasal haklar bakimindan ele alinmayi hak etmektedir.

iklim Kanunu’yla éngoriilen mekanizmalar sirketler bakimindan, anayasal miilkiyet hakkinin
kapsaminda kabul edilecek tiirden varliklardir. Anayasa Mahkemesi'nin (AYM) istikrarli
ictihadina gore ekonomik deger ifade eden ve parasal karsiligi olan her tirli mal varligi unsuru
bu kapsamda ele alinmaktadir. Burada ayni zamanda 6zel tesebbus hirriyeti de giindeme
gelecektir. Boylece, emisyon tahsisatlari ile karbon kredilerinin alim satimi ve kullaniminin (1)
sirketler bakimindan anayasal haklarina bir “miidahale” olusturacagi senaryolarin ortaya
cikacagl ve dahi (2) prima facie “anayasal kirletebilme hakki” olarak kavranmaya mdisait
oldugu soéylenebilir. Bu durumda sirketlerin iklim degisikligini yaratan aktorler olmanin
otesinde, belirli bir “kirletme hakki”na sahip 6zneler olarak da kavranmasi durumu ortaya
cikmaktadir. Bu cercevede ele aldigimiz zaman ilk olarak Kanun’un ¢izdigi cercevenin
Anayasa’nin 13. maddesi kapsaminda kanunilik ilkesine uygunlugu gliindeme gelecektir.
Kanun’da ongoriilen mekanizmalarin bir ¢erceve cizmesi ve idarenin diizenleyici islemlerine
birakilan biyik pay kanunilik ilkesine aykiriligi giindeme getirebilecektir. ikinci olarak ele
alinmasi gereken “mesru amac” kriteri bakimindan ise Anayasa’ya aykiriligin ortaya ¢ikmasi
daha dustk bir ihtimal olarak goriinse dahi burada iklim degisikligini yaratan 6zneler ile
etkilenen Oznelerin anayasal haklari bakimindan bir degerlendirme yapilmasi geregi aciga
cikmaktadir. Bu asamada belirlenecek mesru amaglar, 13. maddenin mantiksal siralamasinda
bir sonraki asama olan ol¢illlik incelemesinin hangi anayasal hak ve degerler dikkate alinarak
yapilacagini belirleyecektir. Son olarak o6lculiuliik asamasinda “kirletme hakki” ile catisan
anayasal hak ve degerlerin nasil degerlendirilecegi sorunu ile Kanun’un 14. maddesinde yer
alan yaptirim rejiminin ele alinmasi gerekecektir.

Bu degerlendirme, benimsenen politika setinin iklim degisikliginin 6znesi olan sirketlerin ayni
zamanda “kirletme hakki”nin 6znesi olarak kavranmasi sonucunda hangi senaryolarda
“kirletme hakki”nin korunmasinin giindeme gelebilecegi tartismasini acmayi saglayabilir.
Boylece, benimsenebilecek alternatif bir politika setinin “kirletme hakki”ni korumaksizin iklim
degisikligi ile micadele edebilmeyi saglayip saglamadigl tartismasina da bir katki
sunabilecektir.

Anahtar Kelimeler: Emisyon Tahsisati, Karbon Kredisi, Miilkiyet Hakki, Ozel Tesebbiis
Ozgurligu.

ABSTRACT

The Climate Law No. 7552, dated July 2, 2025, was prepared to implement the 2053 Net Zero
Emission target declared by Tirkiye in line with its obligations arising from international
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agreements. The Law envisages two mechanisms—emission allowances and carbon credits—
for businesses to be included in this system in the name of combating climate change, and
establishes the legal framework for the Tlrkiye Emissions Trading System (TR ETS) and the
Turkiye Carbon Offsetting System (TR KDS).

According to the definition set forth in the Law, the ETS is a “[n]ational and/or international
market-based mechanism that operates on the principle of setting an upper limit on
greenhouse gas emissions consistent with the net-zero emissions target and encourages the
reduction of greenhouse gas emissions through the buying and selling of allowances” [Art. 2
(1)-g]. Defined in the Law as a “[flungible, transferable, book-entry issued, and representing
the right to emit a certain amount of greenhouse gases equivalent to one ton of carbon dioxide
over a specific period” [Art. 2 (1)-cc], allowances will be generated by the State. Aside from
those to be allocated free of charge, they will be offered for sale through the tender
procedure in the “primary market” [Art. 2 (1)-b and e, Art. 9 (6)]. Furthermore, these may also
be subject to purchase and sale among companies in what is defined as the “secondary
market” under the Law. Pursuant to the regulation in Art. 9 (5), enterprises within the scope
of the ETS shall submit their allowances to the State in an amount corresponding to their
annual greenhouse gas emissions. Thus, a financial asset has been created that is tradable
within this framework, determined on a cap-based system, and grants its holder the “right to
emit greenhouse gases.” A carbon credit, on the other hand, is defined as the “[a] credit
obtained as a result of greenhouse gas emission reduction or removal activities being
validated and verified by independent bodies and certified by a standards body which is
expressed in tonnes of carbon dioxide equivalent” [Art. 2 (1)-6]. Carbon credits will be earned
through projects developed on a voluntary basis. These projects will generate "credits"
corresponding to the determined amount of eliminated greenhouse gases, and they can be
used for a portion of the allowance submission obligation within the scope of the ETS, just as
they can be "spent" or used for the purpose of "equalisation"—adopting the definition
embraced by the Law—to fulfill the voluntary commitments of companies. Both mechanisms
represent market-based solutions aimed at reducing corporate greenhouse gas emissions,
and the policy choice to pursue this approach in the fight against climate change warrants
consideration, particularly from the perspective of constitutional rights.

The mechanisms envisaged by the Climate Law constitute assets that fall within the scope of
the constitutional right to property for companies. According to the jurisprudence of the
Constitutional Court (AYM), any asset that expresses economic value and possesses a
monetary equivalent is evaluated within this scope. The freedom of enterprise will also come
into play here. Thus, it can be argued that scenarios will emerge where the trading and use of
emission allowances and carbon credits (1) constitute an “interference” with companies’
constitutional rights and (2) this phenomenon can even be understood as a prima facie
“constitutional right to pollute.” In this case, rather than being merely actors that generate
climate change, companies emerge as subjects possessing a specific “right to pollute.” When
examined within this framework, the first issue to arise is whether the framework outlined by
the Law complies with the principle of legality under Article 13 of the Constitution. The fact
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that the mechanisms envisaged in the Law merely draw a framework and leave a significant
margin to the administrative regulatory acts, may bring up a non-compliance with the
principle of legality. Secondly, with respect to the criterion of "legitimate aim", although the
likelihood of a breach of the Constitution appears lower, a necessity arises here to conduct
an evaluation regarding the constitutional rights of the subjects generating climate change
and the subjects affected by it. The legitimate aims identified at this stage will determine
which constitutional rights and values are taken into account during the proportionality
review, the next step in the logical sequence of Article 13. Finally, the issue of how to evaluate
the constitutional rights and values that conflict with the “right to pollute” during the
proportionality stage, along with the sanctions regime outlined in Article 14 of the Law, will
need to be addressed.

This analysis may help open a discussion on the scenarios in which the protection of the “right
to pollute” could come into play, given that the adopted policy set perceives companies—
which are the protagonists of climate change—as also being the right-holders, or subjects of
the “right to pollute.” It may also contribute to the discussion of whether an alternative set
of policies could effectively address climate change without protecting the “right to pollute.”

Keywords: Emission Allowance, Carbon Credit, Property Rights, Freedom of Enterprise.



